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mo‘éqn’ THE. CQUNTY OF ﬁbaskz\",‘s‘rms OF NEv‘ADA
TED R. and MARY R. CARRION, o »
‘ Plaintiffs, ’
vs.
JAMES E. and

LORRAINE B, DOTSON and

‘DOES I-V,- 109,1\131\7@ ustice Court, ‘Eureka Townah

: .‘:Zna.:;b.la_
pefendants, da of 1

[ g

[ S g
USTWGE COURT, EUREKA TOWNSHIP
EUREKA cou; TY NEVADA

DATED this cayot 2arch ol -

On November 21, 1988, a trlal was held in the -
'él?ove énéitled matter, with Jack B. Ames pres:.ding as acting
-JAustlce of .the Peace for Eureka Township. The plaintiffs
did not appear but were ‘represented by Mxlos Terzich, »
Attorney at Law from Gardnervule, Nevada., The- defendants -
appeared in court and were represente,d. by Gary D.: Faitmah;f

‘ _'Attorney at Law from Ely, Nevada. ‘

Prior to acceptmg ev1dence the court i_istened
té argument on a Motion for Protective Order and Request |
“for Attorney Fees and a Motion to Dismiss Counterclaim’.

The Motion to D).smxss Counterclaim was derued., Howeve-r
the Motion for’ P;otectwe Order and Request for Attorney

Pees was tdken under advisement.
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Concerning the Motion for Protectivo Oraer and
Raquest for Attorney Fees, the court Finds as Eollowsx

The parties engaged in discovery on prio

‘the Juatices“ Courts‘~Rules of CiviifPrbcadura

‘seﬁting a'deposition £oF 9:00 o "c1o¢k a.m.on' ‘sa )
’,Novembar 12, 1988. On NWovember 8, 1988, plaintlffs mailed»vr.
a Motion for Protective Order with points and authorities -
to defendants° attorney. Upon. rece ipt of the Motion for
Protective Ordet, de fendants cancelled ‘the deposition. o
‘Plaintiffs are requesting attorney ‘fees in the amount ofig
$312 50 actually incurred for preparing thg Mo@ipgbénﬁ the.;
points and authoritiesn A :

From the testimony and exhiblts rec31ved 1nto B
evidenée at the time of the trial, the court makes its  £
findings of fact as followss 4 '

‘1. Plaintiffs are- the owners of the Owl Club
which is located on Lots .7 and 8 in Block 22 in the Town
.of Eureka, County of Eureka, State of Nevadao A

2. Defendants are the owners of the Nevada Club

.which'iS»located adjacent to and to the left of the -Owl Club

on Lots 5 and 6 of Block 22.
3. The walls of the two bu11d1ngs are 1nches
'iapart and ‘join at -the roof of the Owl.Club.

4, 'The roof of the Nevada - Club hangs over the




) déﬁxages.dire'ctly caused by run

'the roof of the. Owl Club. The &evada Club roof is :'

. appro‘ximatuly eighteen feet higher than the roof of the

owl Club  over: the -bar area and ten feeot: hiqhe

‘f"o'f-»”thé'Ne,v(a'da:«CIUbo- “Although they have beé
of‘the damage ;. defendants have failed to take reasonable
and necessary measures to correct the situaticmo '
L 6° Plaintiffs paid $4, 937 00 to Delta Roofing
and Insulation for work done to their roof on October 9,7
985, to repair damages which occurred sometlme -prior to

that date. Ron Carrion, the manager of the Owl Cluby,.

‘ téstified'approx1mate1y $2 400,00 of the bill was for

-of £ of water and ice from

_the Nevada Club.

7. On May 24, 1987, plaxntlffs rece1ved a bill':

in the amount of $1,036.00 from Miles Brothers Constructioni; .

»for wo:k performed on the roof of the Owl Club to repair

damage creéted by the run-of £ of water and jce ‘from the

Nevada Club. .
8. Sometime in 1982 the parties met and discussed

the damage that was occurring to both buildings from the

water and ice running off the dﬂfendaﬂtS“ building. As a

result of that conversatlon it was aqreed_that de fendants

would buy materials to install quttetlng on the defendahts'

bulldlng and plalntlffs would install’ the materials at their

:expense, Althouqh the terms of the agreement are. at- issue




completed fort

.vdeposxtlon which. is to be not

the dep051t10n,

: notlce¢

—

the evidence sugports the defendants' version of the

agreement. . v
9. Do fondants in the early'pert G6f . 1983 purchased ff

oifeimaterdal for $72.57, however, plaintiffs-failed to have.;

-1tllh§ta11e‘
sffared: torinatall

however, there: 45 a-confldct concernin§ the

amounts oE Cunfingham's bid. -Ron Carrion claims the bid was

} 5480.000 and Dennis Cunningham claims the amount to be -

$250.00. Plaxntxffs re jected Cunninghams’s offer.

11, Although the method of 1nsta11ation was not

1619cussed with. Ron Carrion before the rejection, the court

flnds that it would have been inadequate to correct the
run—off problem and prevent damage to plalntiffs' roofavrb

12. Plaintiffs filed their action againt defendants

. on May 24, 1988,

DISCUSSION OF THE LAW: :
Rule 26 (i) of the JCRCP requires discovery to be
y-five days before the date set for trxalu Rule .

30 (b) (1) requlres reasonable notxce for the taking of al

less ‘than flfteen days prior to :

‘Rule 30 became effective June 28, 1988° Prior

“to‘June_28, 1988, the rule required not'less than five daye

The defendants falled to g1ve sufflcient notlce for:

the depos1t1on and noticed the matter'for a non—]udiclal day.

'Plaxntxffs' attorney made no. effort to contact the ‘attorney

~for .de fendants, but the court knows of no requ1rement that: he

do so0. Plaintiffs were‘requxred to file their Motion for

Protectxve oOrder and are ent led to recover their attorney

vwems




fees incurred in relation to the Mot Lons

Defendants" counterclaim is baspd upon the breach .

. of an unwritten contract. The statute of limitations is Eout -
yearso NRS 11 190,,\ The four yeat period jould .c mme nce - ag:

: of the aate of the bmach, which was sametime 1n 1983° The
four years expxred prior to the com
therefore, defenda counterclaim should be dismisseda :

u hnrmora, the deEendant.failed to prove damages except for
$72 57. The ‘installatxon of the materials puchased by ,
defendants if installed as suggested by Dennis Cunningham

" would not ‘have been adeguate to protect theyparties, buildings -
fz‘om futher damage, N '

It is unknow when the damage actually occurred for
which the repairs were made in October 1985° The damages wezev
;the result of several years of run-off from the Nevada Club
prior to the w1nter of 1985. Plaintxffs f11ed their action
on Haj 24, 1988. An action to recover damaqes to real property
_must be filed within four years'of the date of damagesg
NRS -11. 220 Hartford Insa v. Statewide Agglxance, 87 Nevo 195;
1198 (1971). ‘plaintiffs were aware damages were occurring as

early as 1982. It .is impossible to determine ‘what part of the
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s2, 400.,00 expended in October, 1985, by plamhff was for damages
occurrxng after May 24, 1984. On the other hand, the $1,036.00 -
mcpended by the plaintiffs for the repalr of damages caused .
by water runmng ‘off of the defendants' roof was for damages
occutrlng after October 1985 and plaintiffs are entitled to

- recover that amount from defendants. See 48 ALR 1248.

Defendants® affirmative defenses do not -apply to

the damages occurring after the 1983 ‘agreement. Accord. and
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‘.sa't‘isfaction would apply, if at-all, to a Aclaim for damages

prior ,tov19837, The requisite intent to establish the ...~ v
affirmative defanses has not been sho«n, The court finds that
the plaintiffs never intended to £oreclosa t'emselves frcm

pursuing redre 58 for danages occurring after 1983., It is

after ‘épendingv 2. 5.7,, in not corrocting their buxlding to stop -
._th_he damage  from occurr_ing in the future.
R © omver

1. Ir is hereby ordered tnnt plaintiffs recéver o
fromgdefendants $312.00 in attorney Eeés necessarily 1ncurred
in preparing the Motion for Protective Order,v

2. It is futher ordered that de fendants’ counterclaim
be and the same hereby 'is dxsmissed.,
L. ) 3. It is futher ordered that defendants pay to
piaintiffs $1,036.00 as and for ‘damage s sustained to p_laintiffs’
real property. - .
o .4, It is futher orde.red that plaintiffs recover.
reasonable attorney fees for prosacutmg this suit from
defendants in the .amount of $750.00 together with their costs
~of suit. )

A 5. 1t is furtner ordered plaintiffs recover interest

on this judgmenr at the legal rate frdh the_service‘of the

complaint which was May 24, 1988, until paid.
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cc.  Gary D. Fairman . .
737 Avenue G - P.0s Box 5
Ely, Nevada 89301

" Milos Terzich, LTD
1524 Highway 395
P.0. Box 608 _
" GCardnerville, Nevada 89410
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