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NONDEVELOPMENT AND NONPAYMENT
OF RENTALS AFFIDAYIT

George R. Wagner, of lawful age, being first duly sworn, upon his oath deposes and says:

That affiant is Manager of Lease Records of SEP Minerals Corporation, an affiliate of
Southern Pacific Company and Southern Pacific Land Company, and is personally
acquainted with the history of Section 25, Township 36 Norh, Range 4% East, MDBM,

Eurcka County, Nevadin

That by Lease of Mining Rights No. SPL-357 dated December 1, 1975, a copy of which
iz attachced hereto as Exhibit A, Southern Pacific Land Company granted to Temple
Mountain Industrics, Inc, a lease covering the WJ/2 of Section 25, Township 36 North,
Range 49 East, MDBM for a term from December 1, 1975 1o November 30, 1976, subject
to annual renewal upon the lessee’s writien notice being reccived by the lessor eot more
than six months por §vss than thiny days prior to the expiration of the term or annual
period.  That the keasc also required advance payment of an annual minimum royalty.
That neither the lease nor a memarandum of lease was piaced of reourd, but that
reference is made to the unrecorded lease in the following instrunicnts appearing of recornd

in Eurcka County, Nevada:
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Recording Bookf
Instrumcnt at Date Puge
1. Agreemcnt 0109776 03/31/81 931500
2 Agreement 0i/19776 09/1R/81 Y2
3. Agrecment 019176 10723731 PIHL
4, Agreement 0109776 10723781 W56
3. Agreement 01/09/76 10/23/81 99/88
6. Agrecment 01/9/76 11/02/81 997173
7. Agtcement 03/26/76 0211/m2 101/193

That in his position as Manager of Lease Records, alliant is the recipient of all rental and
Toyalty payments and that he has received no payments on the lease since 1983, That
affiant has personally examined the corporate records, that natice by lessee to extend the
term of the lease was never lmely received, and that by letter dated December 15, 1980,
written notice was given 10 the then lessee, Temple Mountain Industries, Inc, that due to
the late payment of an advance minimum royalty, the lease dated Decemiber 1, 19735, was

considered terminated.

That Temple Mountain [ndustrics, Inc. commenced a lawsuit claiming that the kease dated
December 1, 1975, continued in full force and effect, which lawsuit was filed in the United
Stites District Coust for the District of Utah, Civil Action No. C-81-01003, but was
transferred 1o the United States District Coust for the District uf Nevada, Civil Action Na,

CV-R-81-183-CCR.
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That the United States District Court for the District of Nevada by arder, dated November

12, 1982, granicd a motion for summary judgment in favor of Defundam Southern Pacific
Land Company and against Plaintiff Temple Mountain Industries, Inc. and as such
terminated that certain Lease of Mining Rights, SPL-357, dated December 1, 1975, That

supporting documentation is attached hercto as Exhibit B

To the best of affiunt’s knowledge no oil, gas or other minerals have been produced from
any part of the W12 Section 25, Township 36 North, Range 49 East, M.D.B.M,, for mare
than wn years

Further affiant sayeth not.

AP AR AN <-4 s
“George R. Wagner *
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Swate of Kew Mexico )
) ss
cuumy of PBernalillo )
Subscribed and sworn 10 before me this 237¢  day of __January , 1990,
Noutary Public ]
S Tirm,  OFPICIAL SEAL
& 011 CAURIEL CARPENTER
. . OF HEW
my commission expires: é r- TG : i m‘rmw::— wﬂﬁu\ry ot Sute
oM
June 21, 1993 .h-» e wmcw_fc_.__l.ﬂs_.
State of New Mexico ]
)5
County of Bernalillo )

On January 23, 1990, personally appeared before me, a nolary public, George R.
Wagner, personally known 10 be the person whose name s subscribed 1o the above
instrument, who acknowledged that he executed the instrument.

Witness my hand and officiul scal

My commission expires:

June 21, 1993

7
Mﬁmm,q _

otary Public

F T ofFicaL SEAL

*, LAURIE L. CARPENTER
7 Py A7) HOTARY PUBLIC - STATE OF HEW HEXICD
% N 27 mokary Bord I'd0d Yt Sucrety of Siae
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Ay Comemecgion Expuod u.ﬂl_- i
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LEASE OF MINING RIGHTS R-25-36-43
Lense Mo, S L= FS7

Ehiﬁ Ifﬂﬂl. made this_ 155 day of _December L1915 by and between SOUTHERN
PACIFIC LAND COMPANY,

4 corporstion. heecinalter called “Lessor™ and TEMPLE MOUNTAIN INDUSTRIES, INC.

kerginafier calied "Lessec™:
WITNESSETH:

1. Lessor,for andin id

ation of the ob & and faichiu} pesk by Lesser of all the pravisions contained
in thus lease. docs herchy lease 10 Lensex (o the 1eem and purposes hereimafter mentioned, all that cortain property sometimenr

hereinafier eeferred 10 23 “peemines™ in the County of Eurcka,
Suteof _ Nevada

move particululy described as fallows:

¥4 of Section 25, Township 36 North, Range 49 East, MOM.

»

containing 320.00 acres, more or less.

s e e

Reserving unto Lensoc, its successona asd suigns. the right 1o t, intain aad wix pipelines, wire
lings, conduits, ditches, Hlumer. noads, trails, trachs and sppurtenaaces therets in, over, upow, slong and screws waid property

sad the right 10 use said property for sny and all sther purposes coasistent with Lesee's use of uid property for the purposcs
horvin leased. :

Thisleass is made for the sole purpos ol anamining. seasching and tosting for, opening and opraating of mines, s0d eatract
lng, 1educing, tsrating, selling and shipping sny and ol _ nORferrous metallic minerals

hereinalter refcered 1o 23 “leased minersl™, contained therein, subject 10 the excepti i aad conditi
in this lease. Leasar shall bave the eaclusive right hercunder only vomine for the mineral bereinabore specified and none other. N
There is excepted from this lease aad reserved unto Lessor, its successory snd awigns. all ocher miscrals, includiag but mot lim.

ired vo oil. petrclewns, murucal gas and other hydiocarbons, and the exchusive rights th provided, b . that in the
event Lassce shall racoves and sell any othee minecals' s o by-product of uid leased mi or 1 & necesary o waavoidable
serult thereol, Leasee shall report all wich other mincrals in the hly heceinsfier provided for and pay royalsy

©n such other mincrals st the raves hecrinafier apreified.

This beasz is made subject to any and all rights of wap and cxemwnts and Lo existing Ieascs and licenses and re-
newals theeeof.

2 The term of this boase shallbefromthe 138 guyof December 1975 1orke

__au_th_...,by of _November 1976 | trygee agrees tu pay annaally in advance v Lessor

» minimurs royatiyof . $5.90 per acre per annum; however not less than §2ou.gg_p§§?'
during the 1erm of thin !uu and cach rencwal term thereol. wa be crediced as payment om account of actual ropalties to be

paid by Lesser to Lassor hevewnder. Lesser agrees to pay 16 Lesia am agreed scrual eopaley of 5% 0f the gross
value of gold or silver bullion produced in Lessee's mills or by a custom
mill in which gold or silver bullion is produced for Lessee's account and/or
741 of the net smelter return on ores and concentrates sold to a smelter.

Exhibit A" '
entractcd and cemoved froam said propesty.
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Atee a0l of the reinn topaley credi for cach anmal porsesl hoandor bas born oredited 1o 1aid acria! ropalties sc-
cruing duting tuch porund Loges ahall thoeeat
of the tetm horcoll pay the sddiand scts

ool baeuty davsaiter the capn

ol each and cecty talendar month
anl furmush Lessoe full aud complote
Wi cnrbilin ey Gf aaalvaes, and sacaps, porta.ming toor governing secziement
for any vre.vrunceal or mictal disposed ol and b foll aud comyg leee repasis of sus reduction wands or mill whire the ore may
be reduard or treatcd, and wecting boreh lor the greceding caondat st

v aliees ot the 1otes pravded For hyrew

copres of all docusnants mcluding setth meny

{3} The number of tone of arc ue mincesi miool and the gross s alue thercul.
{bl  The number of tans of wee romaining in stoubpilcs on ikl premises.
e} The bind. quantity and valuw of sll mincraly cvirasted and sold e utherwisg dispused of. N

(4)  The disposision made of 4l orc or mincuals mincd, wgeiher with the dates of 3 namer and add of
consigaces, car numbers, imnuly 3nd woght.

e} That the said premises are bring worked indcpendentby of and oot in conncction with any ocher mine or minerad
land.

Sych sracerggnr rrauydabe sccompanicd by draft payable 1o the Lesor fur the proper amount of the voyalty due Lessor
a1 aforessid. M no worl ix dunc aaratgpiznt in woneg 1o thae etfios e be furnuhed. 1n the evenr the true value of ny
shipment of 13id ot or mincral cannot be dotcrmined by Lessce, prior to rendenng monshly statement toLessar. as kereim-
afier provided. Leasee shall pay to Lessor a2 the ume of soudering suck staicmear, eighty fire per cent of the estimaced royalty,
based on careful sampling of siid ore or mineral st pumnr of shijuneat. and the 1rue value of puch shipment shall. as soon 25
possible thercafter. be determined and thercupon the balouce of royalty thercon shall be prid o Lesson, But wuch true valua
shall be devermined and the bulince of voyaley shall be pat o Lessor unt Litcr thau minciy days from the date of any ek
shipment. The toyaluies hezcinbefore provided foc shall be alun wpun sny and all orey or minesals mned upon the wid »o

pecry and wpon any improvements erected cpon the said property. The advance minumum royalty for each anaual period here-
urder may be credited only spainat the actuak toyaluies accruing during such pericd.

- Y. Lewré apices to work saj puemisey inaipagues canvisteny with poolf, pry:dent ecnaomical minigs 1o as to take

the preatest amoune of are posiivhe, with due tegard to the development and presersation of saud premiscs a1 s workabic mine.
Lawsee 2 estorm coanavoutly sad diliesnily i ihig an sctrve sad ¢ 7 rean: n, inin,
work upon vaid lested premuses duected towacd the ducovery and production of tad leawed mineral. Lessee, not Lt than
the twencieth day of vach calendar moath during the teem herrof, and including she calendar month neat follgwing the teem-
anmion heyeol, shall fumnizh to [ essor 3 sox . apisiore didis L H iung sk, Lessee shall, upon
being requested to do 30, make availabic 4o Lessor, its apeni anb employees, copies of assay reparts, drill hole Logs and sny
and all ocver dacs bled as an aud wn d ining the L xian, yuantity and qualay of aay mncral dopases on said prog-
ey,

Q.W while Levier’s compliance it prevented by the el
menty, acgidents, strikes, lock outs, sios. delays in transpurtation, inabiiny 16 setute materials in the open markel, oc inter-
ference by governmental sction, or by 2ny ather causcs boyond ihe reasonable continl of the Lesser whethes uimilar or dissire
ar £ the eauses spexifically mentioned.

5. Lasser shadl keep a Full ser of accounts, records, and mapsy thowing location of working places and shall sllow Lewsor,
or ity agents of employes, o examine them from Line to tiune. Lessee shall show Lessor to enter upon uid premiscs, and iate
any workings, mnills or reduction works thereoa, 0c whveeser wineral bearing materials from the beased premises may be worked
ot teduced, foe the purperr of inspection 10 sicrrlain whether the 1ermisand conditions of this kease are being properly carvied
out. 164 10 take samplen 2ad 1o make teats and measunementy and 16 aihia notices

& Lesws shall do any and all wark aeeessary to wafeguird againit accidents and to propetly comserve sid piaperty sad
minerale, in o first-claw masncr, compatible with safe and edamsmical wiining, 3md Lesice shall keep all woekingy in which ore

it exposed elear of ull loose rock, earth and tubbish aad shall hecp all walacs opemng wcurely covered or fenced apring
Livewtock.

7. o whe opevation and development of said beased premines, Lessee shall comply wih and chasrve all applicable
laws, ardinances, and governmencal orders and wegulations nu luding, bex noe limited 1o, Employers’ Lisbility, Tockrarn's Come
P ion and Xackmen's Unemploy 1 - Lessce shall bumish such evidence a3 Léssor may require shomng chat
Lessee has complied wirh the coqui and condinipe impoted umdcr Lows, ecdimances and govermmental arders ad gov-
ermenal ordets and segulacions applcable to Lesncc's encerine of the sighia pranted uber this fease.  Leasee agrecs te
indownily and bold basmless Lessor from and agaios the paynicor of anv and ali damages, claims, costs sad eapenics due oo
the existence of uch enacimeras, and of any and all claims, cowrn mnd cxpeases in conorcrion therewith wnder wsny claio of
subrogaion povided for by satd coactoeons of orherwise,

B. Lessee shall aot mioe for say of the minceads eacepted from this lease and shall wot destroy, cat or remove, nor per-
mit te be dessrayed. cut or remored. o or fram nid lind. any timber, trees ar Rrcwood. with out writtos prrminion fram
Lensor 3 10 do. Lessee shall not divert or obasiuct any stredm vl wates ow Gid Lad, so dieeet 3ny water from wid property,
aacept that Lessee may, suhject to cximting oighis sied statiris smb owgdatiome, waw any nrappepristed water teawnably re-
quited for such mining opriatinas. Leosice shall mi Love winh. devirig ow semmmnc any Iomes om or cuclusing sid property
nor leare pates open, nur inteefere with krestack gpraziog withi such cagliosorcs. Lesr shall st do or slfer 10 be done in o
upon said property any act o thing which is or nuay be 4 suisance sml Leviee shall mot uic o permis others Lo use said propesty.
or say part thereof, for any unlawful o immoral purposcs.

- 9. Lesser may consiruct, maintain and vir suck roads, dits hes, buiddings. Gstures and machinery wa, through and wpoa
said praperty 51 tiay bo mrccasiy or cunecicnt in vatrying e e pcrs .

10. Lesse shall mot construct, alter or repair stauc tares or maprosrmeats of any chasscier wpon seid fand. Except emer-

T gency sepains, untd after written notice is given 1o Lessr. Lessor way pout sad maintain upos rhe bessed premiscs sotices ol
momresponsibility an provided by low. Lessce ageces to pay in full 3lk prosons who perfoem libar or services oa, furaith mater-
il joined or affined to, ar provide equipment fur, pid PeUpsTir. Or the cARUILC Chi, focomutosstion, Tepaic or placoment of
any structuee of improvement on said propecty. at Lewser's invtance or request. Leates shail not permit o salfer licas of say
kind or natuie 10 be enforecd against said progerty for such babur. scrvices, marcrials e cquipment. Loiios muy par wch
amownt a3 may be required 10 ecleasr any such bea ar v, ko detond any action hrought thercon. or 10 wtisly 4 judgment
QIMIEJ t_luuin. Ecatee agrees to reimbucsc Lesbow fov alb conts. sbumages. reasamable aftnency Tecs and anounin paid by Lestor
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I Lewsor from
e et v e vand las o thicrcf. un ali mineraly
and ores prodeced incrcfrun parsiors b B e et ol s 08 o e esienta that miay be placed ar ine

ted thetoen by G0 wnder Leaser, oo nig 4 Al hgs bt e Bt e ke sy Ut T the erend ahat

chin Jeare i teminated 1 wliot w o gt o <t e ass sl geossra et sty Lo pramises bevwng dus

I and payabie Losne agrion vusu Kb omasbun Loy 5 Dovmmr s s i abont 16 the tanea lovied wpon that part of the
irared prenases 30 termunsied 108 2i Fowal tan year soncdatcly peecaling 1 coeremt sk tax yeur, provsted Lo the date of
tuih termunstion. Lester shall mur peraat o sultor vl keasld Fivimad we sny pat thoereod ve any nuneraly sud ores maned
therefsom, o any i prowwmicnty we persunal progoty Sicnen, ta by wdd L any tune Tow 3ch tavet Nuotwithitanding the
aborr promuiont. Leeee Bhall not be bable Tur anty tancs and stwtsivents keva J upun the eghas reserned hercunde by Leswor,
IR TR FERPTIINR

17 Lener shall not be hable. from any causc whatsti, fur any injury 12 or deazh of any offxer, apent or emploves of
Lesee, of a0y o-licr perion whoooer, wi. € ranmiy 18 prenines 1o coanection with the businens of Loy
ver, oo For lon o deatrucuiun of w dasege b sy prepern) waned byswe wn the cuntady or control of Lesser oe any ethes
Frisom of persant whanuuever, Brougha. stuicd o piacd upm 1O VENIE) 10 sad pacmINCT iR conne tion with the bus-
iness of Lessee Lewrr horrly seliancs and ioscharges aud agn demnity aml sove karmloss Lessor from and sgainst any
sad all claims, Labiiity, demamds, Cancsal actnm. sty sl pomss b dapariss o deatd of iy and all persant and boyy
w deatruction ol w damage 10 any amd il proputy, causd by o atg et of the saerene of the eights leascd hereunder,
wrespective of any aeglipence on the part of Le~sar, o the sdlicets, apvas oo employees thereaf.

s

: 13 I case bowsee shall, except by Loavar, be Liwduliy depeired of the pussasion of the vighrs hercby lcascd, or any pare
theread, Lecsec shall nunily Lessot 12 waiting setivag bortis w full thy gircumstances in eelatica thereto, whereupon Lessor may,
at .t optionswiher renatall Loswee i posiosmion wb said 11,008 ur lorniinate this iase 1ad refond to Lesee the Pro rata amoxat
af any sental thezetofure paid in sdvance Lur tre unerpucd teion of ths bease roms sad afzer the receipe of such notue. where-
vpon 6o claims for dunmiages of whatiocrir bind or chazacior iureed by Lessce by ecasos of such dispossension shall be chasge-
sble azeinat Lewsor,

14, Upua breach by Lessce oF auy of the 1enm. coveaantt or conditions of this dease and Lessee's [sdure to remedy the
default withia thoaty daya afier mirtten notice frnms Brwsor 5o 1o do., thas an the optron of Lessor. notice of the axercise of
which shall be cven to Lessce imowriting, this Kise thall lesthwirh cease and derermine and all rights of Lestee in and to wid
properiy thail be ot anend, whereupon Lovsce shall viwate sand pocmnes and susrender potsiton the:eof to Lessar. The waiver
by Lewsor of day breach of sny corcnant or coudition the ol shall nat be dycused 2 waner of any other or subsequent breach
bereof nor af a2y cther covenant or cundition hereaf Yhs sccrptance of pryments heveundes by Lessor shall not be deamed
ta be & waiver of any procediag breanh by Lesscc uf auy wonenant wr condinon hergol, orber than the fadure of Lesse to pay

. wch partwula paymen: 10 accepred. rogardiva of Lewwe's knowlodic of such preceding Breach ae the time of acceptance of
! such papment,

? 1S OF Letter b adjudicstcd & baoboupt. on sl imale o assignencat for the bepebir of cecditors, or file s voluntary peti-

tion whderany law having foe ile purprow the i sfinns ol fyaar a bankauge
peavien. sdjurtment, modification. stelom it or 2ot tess of e balahtics of 4,
Per-¥ of Lesiee by reason of s insulsciny o Lesw e, normmbiv.
shall have the inunediate sight 1o terminate this b aw aied 10 11k

vt the caticmiicn of time of payment. com-
evme.uw 3 recuiver be appuinted for the pro-
tu the cuntrary hewhere in the leaw, Lestor
clusive proscision of the loased premises, The aceeptance
of roy aley we ceher payments hercundur shall tt s wnsitute 4 waicer ol Lessos™s vight te serminate thi lease 3s above sex forth,

anyibig

B8, Incare Levsor shall buing mit Lo compel perfurmim ¢ of oe 1o tovaover for bresch of any covenant or condition here-

i weattes, o for decharatory seliefoand prevads the rein. Leoce Ageeed 10 pay to Lowor eesronablc attarncy fecn in addition 19
the amount of judgment sad cosea.

10
o€ 18 Py 10 Losaor imorot 3 the rate of Y1 E Por antum w=w any and al] ahounts whacsoever due un-
der dus bease 62 Leasor drom the dme rryment of each such smoun is due and oning to Leasor or fromn the dare of each braach
by Lessee of an obligation hercunder, as the cuse may be. to the date of receipt by Lesoe of esch payment of waid amounta,

unlbess such payiment is tendered or paid 10 Lessor withia 30 days afice the date 3 pagimemt is duc and owing heseuader to Les
vor or the date of wch breach, as the case muy be.

18, Aay demand, sotis of satcmicat horsin reestid o reguised 1o by gives by wac party to the orher shall be in writs
ing. Delivery of such maitten demand. nutics ve statvraent tu Lessor shall be sunvively tohen o3 mulficient if and whem de-
pusited in the United Siaes Mul, with postage thescon fully prepaid, cemified and sddressed 1o Leasor 3 One Marker Serent,
San Francisco. Californis 94105, 3nd the paymenn by Lessze 10 1casne heveunder thall be made ot the sbove addvrs, Delovery
of such densasd. motice 1 oty vy ol b o by ke o il e 3 ud whew shopnited iu the United

Ststes Mail, with pratagy threcon bully prepaick, « st tn il snd sddieswad 1o borger o1 ROOR 26-27, 39 Exchange
Place, Salt Lake City, Utah-84111.

pruribcd, ||n:. addiess 1o -u.lk-id- sk Jc;-;-;\d;. n:;f-n oF HitWicaly
i st whach papmcnts shall be made by writtvn aotice ta Loniee,

Amy party hereto may change by wiitten natice as dbone
10 vech parcyanay be tont and ot miay change the o

B9, Libus oay ot snp dassc wurccm, ot winate this lease. in whede o s s eyt o st 30 o e ssbdierions of .
1aid property. pus v ing weth L . Vvt 160 €t el 1 and fray i all merissemte 1o mtals sl pony sbircs sued smy sother 5
sumi Jdue on the propurey bo vurscaboad. N M
20. Upoo tcrminatiun of this leas: in any wanner. Leswe shalf werendos and deliver wato Lessor the yuict and peaceful '
- ponscasion o{uid_k_awd i in Auat, :Igg- amal 1y condiin Dl quitchaim 0o Loyawr alf of the righ. ritl and anler-
of Lewser 514t propeaty. Txiice slull provide wil v ah qu upon demand by Lessor, o tirle sepuet piued by g ol ™"

onuble somp.ry cuvgring thy pro

loted any encuinbiancctim by ne 4l

Snuloted any $ACHINDIASCE A Ty 0t
Lreusee, Lesce thall tahe wech stip.

nad 2y sl ahe daty ot reqedation of the qustel,

o aand From ity done, male ar mfff-rr_d‘c; trim
y .
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» 19 at Lesnee's cont and enpense, ineluding reasonable artarney fees, which cost and e
con demand At the sermination hercof Leasee may remove all machinery,
operty placed oe constricted upan wid premies by Lessce, piovided no defautt shall ar wuch tiue enist im ecipeet of gy
rments of semiaki, o in sespect of any covenanys, agrecimeats o conditiom 1o be hepe and pecformed by Lessee: and
wvided further that all dmbering and ipPorts withia the mine shall be beft in pood condicion wheasorwer the Lesson map
ane the premises, or this kaie be wominated. also provided ehan all machinery, rooks, spphunces. and buildings and ull
r:vomal propey remainiag o taid preisc mnty doys afier the sermination {by notice or ocherwise) of this lease, ahall be
d eobave become B propesty of Levior and shall noc b removed therefioom by Lessec,

Peasr Lessee agrees 1o Par 10 Lensar
toaly apslancos, and buildings and 3if persaunst

" o

e o =

-y

Y the date of tle copirssion of the rrm hereol, subjeer to the same
<reations, terme, cOvenazts, Paynients and condi e Lozt the origingd 1erm of thas lease; provided, this lease shall moe
-+« been serminated pricy therera sad Lewce is nor then an delagle e siaiizgnv of Leasecs obligations hereunder,

i prowided, further, tha writicn nulice fom Lesac of the euertise of sch CRUAN 1 e "

by Lessor aor moce

2T Commencing wizh 1he lease year immeducely following the first lease year in which saleable mineral products ace
duced brom dhe leased premises for thice calendus months or more. and Tor tach wecceeding year this Yease temaing in
‘¢t said advance minimum royaley payments shall be incressed or detreased each year in preportion to the amount of the
eax o decrease in the “ricalstion Percentage™ foo the dease you e disicly preceding the kease yrar for which said
stie miniswm royalry paynuent is to be made.

The term “encalation percentage™ a5 used hersin shall, for any pasticular boave year, mean the percentage variation, if
. of the “weighted sverage sales price™ received or receivable by Lessee far mineral prodacts produced and 1ald by Lewce
= the leased premists, from she Vwcighted average salet price” received or receivable by Leuce for sumidar producis during
firae calendar or base year in which Lessce peoducesand sy such products.

For purpowrs of;a!cuhtin' the “escalation pereentape™ {or degscalation

e royalties, the sum of the “weighted average sales prices™ received for mineral producis praduced and s0ld shall be
- ded by the sumber of such conmaditics produced and wold during the Bease year, and he tesulting quotient chall be the ,
“ghted average sales price™ wied oo calculate the Percentage vasistion f1omi the finst calendar or base yrar. This perceatsge X
ation shall be the e alarion prrcentize™ or “deescalaion perceatage™ as the casc may be. :

pricentage) 10 be applicd ta the minimam

The term “lease year™ s referced 1o in this scction 22 5l include, in adduion 1o che originil term, #ack and every
+ thw beaset in renewe d pucsuans 10 the provisions of wction 11,

23. U ikere be more than one prson named 33 Lessce the Lexes's obligstions shl be joint and several and the teerm
rice wherever used in shis krase shall, unless othetwise specificd, include the plural a5 we ) 2 the singular,

4. This imscrument is intended a5, and i a keose. Lessor shall nog be calied u
incur any expense of any kind or natute upom o¢ i connecrion with said proper
-nﬂ/y_ucln exprscs shall be borne by Lesser.

pom 2 be required 1o make any regain,
Ty, for st during the teem of this lease, I

_ 25 Yime and specific pesformance are of the exenee of this lease.

fProvision 27 on rider attached i= made a part herecof.

iN WITNESS WHEREQF. the parties bercta have cacrurcid thiz bease a0 of the oy and yeae firsg herein writien
SOUTHIERN ‘PACIFIC/J\HD/COHPANY
) uy .--.f'.-m{' o i -
A FOELAR S 1,
General Manager, Natural Resources
JEMPLE MOUNTAIN INDUSTRIES, INC.

touN .

t R - Ry F N . Leses

) ety FE UL YT A I 4 Y & § i

'"“‘b"vlct- ‘I’resﬁﬁ- [ - : 4 -1/ - {/-{'/':J’:r— !/, ;
- Ll

William J. Mc Nabb. - By P‘;;i';c" . L
né . n -
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Rider attached to and made a part of Lease No.
dated 1lst ﬁecenber. 1975 from Southern Pacific Land Company

to Temple Mountain Industries, Ine.

"

27. iessee shall have the option of renewing this lease %
annually for a period not exceeding four years from the date
of expiration of the term herecf and annually from year to
year £0 long thereafter as said land is being cperated as_ )
provide rei production royalty is paid, not to exceed,
however, a total rm of twenty-five years, upon the same
reservations, terms, covenants and conditions as herein set
forth; provided, this leaze shall not have been terminated
prior thercto and Lessee is not then in default with Tespect
to any of Lessee’s obligations hereunder, and provided further,
that writtea notice from Lessee of the exercise of such option
shall be received by Lessor not more than six ronths, nor less
than thirty days, prior to the expiration of said term or each .
annual period, as the case may be.
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EXHIRIT B

. 1| ECHEVERRIA AND OSBORNE, CHARTERED
t Alfred H. Osborne, Esq.
2| Nicholas F. Frey, Esg.
i 55% South Center Street
3! Reno, Nevada 89501
| Telephone: (702} 323-8678
"
‘ { Attorneys for Defendant
‘. 5
6
i 7
: B IN THE UNITED STATES DISTRICT COURT
. 1
: 9 FOR THE DISTRICT OF NEVADA
f 10; can
11| TEMPLE MOUNTAIN INDUSTRIES,
12 Plaintiff, Cv. No. 81-018) ECR
lsl vs. MOTION FOR SUMMARY JUDGMENT
14 ] SOUTHERN PACIFIC LAND COMPANY, AND
!
18] De fendants PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW AND
18 / JUDGMENT
i 17
18 COMES NOW the Defendant, SOUTHERN PACIFIC LAND COMPANY
19| pursuant to F.R.C.P Rule 56 and hereby respectfully requasta the i
1)
. 201 Court to award summary judgment in its faver in the above-entitled :
21§ action. i
zz Defendant discusses the grounds for summary judgment i
23|l in its memorandum of authorities which is attached hereto and
24 incorporated by reference. It bases its motion upon that nemrand\L!
1
¢ 251 the documents attachked hereto, and the other pleadings of file. :
26 Respectfully submitted this m day of January, 193;
27 ;
ECHEVERRIA AND OSBORNE, CHARTERED !
28 Alfred H. Osborne, Esquire
Nicholas F. Frey, Esquire
: 29 :
1
| %0 t
BYy: 4
- | 3 i NICHOLAS F. FREY !
! 555 South Center Stre !
i 32 Reno, Nevada 89501 :
Pl A5 Attorneys for Defendant
averouat
1 i s !

A
wevans $8304
Tww S1E-88T0 -
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF MOTICN FOR SUMMARY JUDGMENT

In August of 1981, this action was transferred to the

pistrict of Nevada. Since that date, the only activity in the

case has been Defendant's discovery efforts. On December 7, 1%81,
pefendant deposited for mailing to the Plaintiff Requests for
Admissions (Exhibit 1} and Interrogatories (Exhibit 2). ©m
January 7, 1982, Southern Pacific Land Company noticed the
deposition of Robert L. Patrie, President of Flajntiff Temple
Mountain Industries, as well as the deposition of those “partners,
employees or representatives who will testify at trial® and [alny
person or person designated by the Plaintiff who "has knowledge
of the facts forming the basis of the allegations of the Complaint.
{Exhibit 3}. To date, the discovery cut-off date having arrived
incidentally, Defendant has received nc response to its Request
for Admission and no answers or objections to its Interrcgatories.
Indeed, the Plaintiff or its aqgents failed to appear for the noticex
deposition and obtained no order prior to the date and time set for
thoze depositions excusing the absence of those noticed individualaf
ARGUMENT ;
wWhenever a party requests admissions of the other party:
pursuant to Rule 36 of the Federal Rules of Civil Procedure,
pursuant to that rule those matters are "amditted unless, within i
30 days after service of the request... the party to whom the

request is directed serves upon the party requesting the admission

a written answer or objection addressed to the matter...® The
Courts have freely acknowledged and employed this sanction. See,

&.q., O'Campo v. Hardistry, 262 F.2d 621 (9th Cir. 1958)}.

Thus, in the present case, in view of Plaintiff's
failure to answer or object to Defendant's Request for Admissions,
the matters contained therein are admitted. Those admissions

provide alternate grounds upon which SOUTHERN PACIFIC LAND COMPANY

-2e

0N

Gdk2.07 PASEL 1 &

R P B L 3




i : i : o~ : . B

bases the present motion for summary judgment. No material issuve

of fact bars the award of summary judament, the Court need only

make a determination of law.

Thus., the Plaintiff must be deemed to have admitted

that, "during the period from December 1, 1975 to November 130,

1980, or portion of that period, in violation of paragraph 26

of the subject lease [it] assigned the subject lease, or

interest therein, to another person, corporation or other eatity.”

{Exhibit 1, Request No. 1) It is hornbook law that the parties are

T T T . O

10| free to fix between themselves the right to assign. See the
: 117] cases collected in 49 Am. Jur. 2d Landlord and Tenant 40%5.

12| wviclation of a covenant against assignment justifies a lessor’s

13| termination of the lease. Therefore, the termination of the

14 subject lease in the present case and the refusal to renew was

159 warranted as a matter of law by Plaintiff's unauthorized assign-
18

ment and, therefore, Plaintiff must fail as a matter of law in

¢ 17 its action against the Defendant.

i 18 In addition, the subject lease cbliged the Plaintiff
19 to “continuously, diligently, and actively in a aubstantial way,
‘ 20 explore and mine on the leased premises®; to "furnish to Lessor

21 [for each calendar month] a statment in writing detailing such
22

23

exploration and mining work"; to provide monthly statements of
operation pursuant to paragraph 2 of the lease and to provide

24 other "statements® and "reports” described under paragraph 2: to
25

26

inform the lessor of monthly periods {of which there were) in whic
no work was done upon the leased premises, (Exhibit 1, Request

27 Nos. 5, 6, 7, 9, and 10). Plaintiff failed to comply with any

28 of these covenants in any material respect, and Plaintiff must

2% ne deemed to have admitted such material breach. (Id.).

30 After the fourth year the lease required Plaintiff to
31 be operating the leased premises as provided in the lease (paragra
32

wevensln B | 27), and yet during the relevant period no *production,” as
DRMNEL Curdtdinils

LhrELON® AT Law . -3~
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required in paragraphs 2 and 3 of the lease, of the leased

minerals occurred, Plaintiff mined no leased minerals nor sold
them, and did not “continuously, diligently, and actively and in
4 substantial way, explore and mine on the ;eased premises...."
{Id., Requests 11, 12, and 5). As such, the Plaintiff's own

complaint allegations are contradicted, there occurred materisl

breaches by the Plaintiff, and the Defendant was fully justified

a3 a matter of law in refusing to renew the subject lease.

W o NN

Finally, the Plaintiff must be deemed to have admitted

10| that it 4aid not comply with any notice requirements for renawal

11, of the lease. Paragraph 27 of the subject lease regquired for

12| renewal "written notice from Lessee of the exercise of such option..
134 not more, than six months, nor less than thirty days, prior to
14| the expiration of said term or each annual period...” Yet,

15 plaintiff admits in its complaint that it “failed to give

16§ pefendant at least thirty (30) days written notice of its intention
17| to renew" during the relevant period. (Complaint 45). Plaintiff
18| contends in its complaint that new notice and renewal require-

19 ments, arose (Complaint Y7}, yet the Plaintiff must now be

20| geemed to have admitted that, "even if...new notice requirements s
211l for 1ease renewal [were established], Plaintiff failed to :
22 reasonably comply in 1980 with even these new requirements” which '
23 are described more specifically in the Request for Admissjon. '
24 {Requests for Admissiop, Regquest Nos. 3 and &), Therefore, since
25 Plaintiff did not comply with the provisions regulating renewal
26 of the lease, it cannot be heard now to complain that SOUTHERN
a7 PACIFIC LAND COMPANY refused to renew.
; 28 Accordingly, the Defendant, SOUTHERN PACIFIC LAND
29 COMPANY is entitled to judgment in its favor as a matter of law !
30 upon these various grounds and respectfully requests this Court i
: Mlorv . :
ey W :
et -4-

i
i
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to award such judgment.

Respectfully submitted this /_%uy of January, 1982.

ECHEVERRIA AND OSBORNE, CHARTERED
Alfred H. Osborne, Esguire
Nicholas F. Frey, Esquire

o N

555 South Center Stree
Reno, Nevada 89501

Attorneys for Defendant.
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ECHEVERRIA AND OSBORNE, CHARTERED
Alfred H. Osborne, Esquire
Nicholas F. Frey, Esquire’

555 South Center 5Street

Reno, Nevads 89501

Telephone: (702) 323-8673

Attorneys for Defendant

IN THE UNITED STATES DISTRIC COURT
FOR THE DISTRICT OF NEVADA

TEMPLE MOUNTAIN INDUSTRIES,

Plaintitf, Cv. Ho. 81-0183 ECR
vE. PROPOSED FINDINGS OF FACT MJ
SOUTHERN PACIFIC LAND COMPANY, L e AND
Defendants.

Defendant, SOUTHERN PACIFIC LAND COMPANY, pursuant to
Rule 16 (f) of the Rules of Practice for the United States
District Court for the District of Nevada, submits the following
Proposed Findings of Fact and Conclusions of Law and Judgment:

FINDINGS GF FACT

1. On December 7, 1982, Defendant, SOUTHERN PACIFIC
LAND COMPANY served upon the Plaintiff by properly mailing Request
for Admission. On the same date SOUTHERN PACIFIC LAND COMPANY
mailed to the Plaintiff’s counsel Interrogatories.

2. Plaintiff, TEMPLE MOUNTAIN INDUSTRIES failed
without justification to timely answer or cbject to said Requests
for Admission.

3. On January 18, 1982, the time for completion of
discovery in the ahave-enl_:i.tled action expired without Defendant,

SOUTHERN PACIFIC LAND COMPANY having been served with answers or

BOOK20 7 PASEL | 8
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bbjectiuns to its Reguests for Admissions.

4. ‘That said Requests for Admission examined upon the
following matters, namely, whether Plaintiff admits that:

(1) During the period from December I, 1975, to November
30, 1980, or portion of that period, in violation of paragraph 26
of the subject lease it assigned the subject lease, or interest
therein, to another person, corporation or other entity.

(2) Western States Minerals Corporation has reimbursed
the plaintiff on various occasions for the annual lease rental
payment, i.e., the "advance sinimum royalty” as defined in the
lease or in its complaint.

{3) As of November 30, 1980, plaintiff had provided
SOUTHERN PACIFIC with no confirmation that the subject property
was *being operated” under the terms of the agreement.

{(4) Even if defendant's reminder letter of November 10,
1976, to plaintiff established new notice requirements for lease
venewal,; plaintiff failed to reasonably comply in 1980 with even
these new requirements since defendant's Hovember 10, 1976,
letter stated that if renewal was desired by lessee, the advance

ainimum royalty had to be “received® before the expiration date

of that term, and since, unlike any prior payment by the plain-
tiff of an advance minimum royalty, plaintiff's 1580 payment was I
not mailed or received until after the expiration date of
Hovember 30, 1980,
(5} (Separately for each item listed below) that it did
not (as regquired by paragraph 3 of the leaze) contlnuously. dili-
gently, and actively and in a substantial way, explore and mine
on the leased premises in Hevada.
(a) During the term from December 1, 1979, to
Hovember 10, 1980;
{b) Dutring the terms from December 1, 1375, to
Hovember 30, 1979.

-2
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{6) 1t did not comply in all material respects with the

terms of paragraph 3 of the subject lease (excluding the terms
dealt with in the preceding Request for Admission No. 5 and
excluding the last sentance of said paragraph 3}).

{7} It did not provide the defendant, as provided for in
paragraph 2 of the subject lease in part, every monthly Statement
of Operations within 20 days after the expiration of e¢ach and
every calendar month during the following terms {(or periods) of
the lease, as required in part by paragraph 2 of the subject
lease:

(a) During the 1979-1980 lease term;
{b} During the 1975-1979 lease terms.

(8} It did not send for each one-year lease term during
the life of the lease any royalty to the defendant other than the
advance minimum royalty.

t9) It did not comply with paragraph 2 of the lease
insofar as its requirement that certain specified "statements”™
and "reports® be transmitted by the plaintiff to the defendant,
durings

{a) The 1979-1980 lease term;
{b} The prior lease terms.

{10) There were monthly periods in which no work was done
upon the leased premises, and admit further that, despite this
fack, no stateaent in writing to that effect was, furnished to
the defendant, a3 required by paragraph 2 in part, of the lease.

(11} 1Its exploration and mining (or that of any assignee)
during the relevant period in 1975 to 1930 caused no “production®
{as the word is used in paragraph 2 and 3 of the lease) of the
leased minerals.

(12) It did pot mine or sell any leased minerals during

any relevant period covergd by the lease.

-3
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5. Paragraph 27 of the subject lease provides:

27. Lessee shall have the option of renewing this
lease annually for a period not exceeding four year:
from the date of expiration of the term hereof and
annually from year to year 50 long thereafter
a8 said land is being operated as provided herein
and production royalty is paid, not to exceed,
however, a total term of twenty=-five years, upon
the same reservations, terms, covenants and
conditions as herein set forth; provided, this
lease shall not have been  terminated prior
thereto and Lessee is noet then in default with
respect to any of Lessee's obligations hereunder,
and provided further, that written notice from
Lessce of the exercise of such option
shall be received by Lessor not more than six
months, nor less than thirty days, prior to the
expiration ¢f zajd term or each annual period,
as the case may be.

CONCLUSIONS OF LAW

1. The said Request for Admissions served upon the
Plajintiff by the Defendant, SOUTHERN PACIFIC TRANSPORTATION COMPANY]
are deemed to have been admitted by the Plaintiff.

2. Said admissions contradict the material alliegations
of Plaintiff's Complaint, and resolve the izsues of material fact
as a matter of law.

3. The said admissgions show the Plaintiff, as a matter]
of law, to have been in default, without justification, of material
provisions of the subject lease sued upon by the Plaintiff.

4. The said admissien as well as Paragraph 6 of
Plaintiff's cdmplaint show the Plaintiff, as a patter of law to
have failed to comply with any requirements for renewal of the
lease, whether found expressly in the terms of the lease or
established by the subsequent conduct of the parties.

5. The Defendant is entitled to a summary judgment
in its favor.

WHEREFORE, by virtuve of the law and reascn cof the
premises aforesaid, IT IS ORDERED, ADJUDGED AND DECREED that the
Pefendant have judgment against the Plaintiff, and that Plaintiff

take nothing or receive no relief by way of its Complaint.

-4
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IT IS ORDERED AND DECREED that the subject lease by and

between the parties expired, and that the bDefendant with just cause
refused to renew the said lease at the end of its last one-year
term in November 1980.

IT IS FURTHER ORDERED AND DECREED that the Defendant
have and recover, from said Plaintiff, Defendant’s costs and
disbursements in this action amounting to the sum of
and a reasonable attorneys' fee in the amount of

JUDGMENT RENDERED this _  day of . 1982

SUBMITTED BY: ECHEVERRIA AND OSBORNE, CHARTERED
Alfred H. Oshorne, Esguire
Nicholas F, Frey, Esquire

NICHOLAS F. FREY )
555 South Center Street
Reno, Nevada 89501
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Alfred H. Osborne, Esquire
ECHEVERRIA & OSBORNZ, CHARTERED
555 South Center Street

Rena, Nevada 83501

Telephone: {702) 323-8678

Attorneys for Defendant

IN THE UNITED STATES PISTRICT COURT

FOR THE DISTRICT OF NEVADA

TEMPLE MOUNTAIN INDUSTRIES,

Plajintiff,
- Cv. No. Bi-0183 ECR
vs. REQUESTS FOR ADMISSION
TC PLAINTIFFE

SOQUTHERN PACIFIC LAND COMPANY,

Defendant. /

TO; Plaintiff above-named, and to its attorney, Brad L, Swaner,
122 Boston Bldg,, Salt Lake City, Utah 84111z

Defendant SOUTHERN PACIFIC LAND COMPANY hereby requests
the plaintiff TEMPLE MOUNTAIN INDUSTRIES, a Utah corporatlen, to
admit the following Requests for Admission in the time and manner
provided by the Federal Rules of Civil Procedure.

The following provisions apply te all Requests for
AMpission:

1. In responding to these Requests for Admissions, you
are required to employ sych information as may have been obtained
by, or as is known to or is in the possession of the named plain-
tiff, counsel for said plaintiff, and all agents, servants and
employees, representatives, investigators, or anyone else acting
in plaintiff*s behalf.

2. The terms "you® or “yours® refer to plaintiff TEMPLE
MOUNTAIN INDUSTRIES. -

3, SOUTHERN PACIFIC LAND COMPANY will be alternatively

-1
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refecrred to herein as “SQUTHERN PACIFIC* or as "defendant",

TEMPLE MOUNTAIN INDUSTRIES is alternatively referred to herein as

"TEMPLE MOUNTAIN INDUSTRIES- and “plaintiff.”

4. The teras “subject lease" or "lease™ refer to the

plaintiff has brought this action and which is attachea to
Plaintiff's complaint as an exhibit,

REQUESTS FOR ADMISSION

1

2

3

4

5 lease between the plaintiff and defendant upen the basis of which
&

7

8

9

Request for Admission:

|

1 10; 1. Admit thatr, during the period from December 1,

' 11} 1975, to November 30, 1980, or portion of that period, in viola-
12|l tion of Pdragraph 26 of the subject lease you assigned the syb-

ject lease, or interest therein, to another Person, corporation

' b or other entity.

: 15 2. Admit that, Western States Minerals Corporation has

reimbursed the plaintiff on various occasions for the annual

-
o

17 lease rental payment, i.e., the “advance winimom royalety" as

13 defined in the lease or in your complaint. E

; 19 3. Admit that, as of Novesber 30, 1930, plainciff hag
20} provided SOUTHERN PACIFIC with no confirmation that the subject
21 property was “being operated® under the terms of the agreement.
22 4. Adait that, aven Lf defendant’'s reminder letter of
23 November 10, 1976, to Plaintiff establighed new notice E}quire-
24 ments for lease reneval, plaintiff failed to reasonably comply in
25

1980 ui;h even these new requirements since defendant*s November

26 10, 1976, letter stated that if renewal was desiced by lessee,

27 the advance ainimua royalty had to be “received* betore the
28 expiration date of that term, and since, unlike any prior payment
29 by the p%alntitt of an advance uini-ua royalty, plaintiff's 1989
30 Payment was not mailed or received until after the explration
. 31 date of November 30, 1900.‘
..m..EF 5. Admjt (separately for each item listed below) that

S0 -2=
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you did not (as reguired by paragraph 3 of the lease) con-

tinuously, diligently, and actively and in a substantial way,
explore and mine on the leaged preaiser in Nevada.
ta) During the term from December 1, 1979, to

November 30, 1980;

{b} During the terms froa Decexber 1, 1975, to

November 10, 1979.

6. Admit that you did not comply in all material
respects with the terns of paragraph 3 of the subject lease
{excluding the terms dealt with in the preceding Request for
Admission Na. 5 and excluding the last sentance of said paragraph
3}.

T« Admit that you did not provide the defendant, as
provided for in paragraph 2 of the subject lease in part, every
monthly Statement of Operations within 20 days after the expira-
tion of each and every calendar month during the following tecns
{ov periods) of the lease, as reguired in part by paragraph 2 of ‘
the subject leases

{a) During the 1%79-1960 lease term;
{b) During the 1975-1979 lease terms.

8. Admit that you did not send for each one-year leass

term during the llfe of the lease any royalty to the defendant
other than the advance nminimum royalty.
9. Admit that.you did not comply with paragraph 2 of

the lease insofar as its regquivement that certain specified

“statements® and "reports" be transaitted by the plaintiff to the |
defendant, during:
{a) The 1979-1980 lease te:;:

(b) The prior lease teras.

10. Admit that there were monthly periods in which no
work was done upon the leased premises, and admit further that,

despite this fact, no statement in writing to that effect was,

-3
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1 furnished to the defendant, as reguired by paragraph 2 in part,
I 2] of the lease.
3 11. Admit that your exploration and mining (or that of
4’ any assignee) during the relevant period in 1975 to 1980 caused
|
5§ ne "production" (as the word is used in paragraph 2 and ) of the
X 6] lease) of the leased minerals.
4
§ 7 12, Admit that you did not mine or sell any leased
i
% 8| minerals during any relevant period covered by the lesse.
i 9! DATED this}?& day of December, 1981.
i 10
i 1 ALFRED H. DSBORNE, ESQ.
i NICHOLAS F. FREY, ESQ.
: 1z ECHEVERRIA & OSBORNE, UHARTERED
12 A -
i 5 5
14 By: st o T . ./'Mf,/
i RICHOLAS F. TREY I
15 Attorneys for the Defendant
555 South Center Street
16 Reno, Nevada 89501
17
18
19
, 20
21
22
23 -
24
25
26
27
28
29
30
) 31 .
32
CIRRRIA Al
N EnanTRRES
rgYRIgaay,
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uk JER-BSTE
l BUGK207 PASEL 26

ST b e T R P S MR U B TR LY AT e T et R T T 0T e




provarey

[ RV R
N = o

-
(7]

1

32

TCHEVERRIA ane
+A0RNE ChanTasgo
A PROPERRIOHAL

Nicholas F. Frey, Esguire

ECHEVERRIA & OSDORNE, CHARTERED
555 Sguth Center Street

Reno, Nevada B9501

Telephone: (702) 223-8B678

Attorneys for Defendant

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HEVADA
TEMPLE MQUNTAIN INDUSTRIES,

Plaintiff,

Cv. No. 81-0183 ECR

vs. AFFIDAVIT OF MAILING

SOUTHERN PACIFIC LAND COMPANY,

Defendant.

STATE OF KEVADA )

) s
COUNTY OF WASHCE )
I. Terrie Jacqueline Teske being first duly aworn, depo-

s¢s and says: That affiant is, and was when the herein described

mailing took place, a citizen of the United States, over 21 years
of age, and not a party to, nor interested in, the within action;
that on the 7th day of De;cmber. 1961, affiant deposited with the
_United States Post Office at Reno, Nevada, a copy of iequelts'!or
Mmission to Plaintiff and Interrogatories to Plaintiff enclosed
in a sealed envelope upon which first class postage was fully
prepaid, addressed to:

Brad L. Swaneg

722 Boston Building

Salt Lake City, Utah B4111

and-that there is a regular communication by mail between the
place of mailing and the place as addresged
Q“.“'}"\

Subscribed and sworn to before me this

-7 rk

day of December, 1981.
. A

KILDREG F. FRANIC
Hatlary Public » State of MNovada
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' lfNicho;as F. Frey. Esquire
# ECHEYERATA AND OSBORNE, CHARTERED
27555 South Center Street
I Renas Nevada B9501
3] Telephone: (702) 3238678
i
44 Attorneys for Defendant
5
‘ 6
; 7 :
i 8 IN THE UNITED STATES PISTRICT COURT
)
: 9; FOR THE DISTRICT OF NEVADA
10: TEMPLE MOUNTAIN INDUSTRIES,
1! Plaintifs,
H Cv. No. 81-0183 ECR
i 12 vs,
l INTERROGATORIES TO PLAINTIFF
13 SOUTHERN PACIFIC LAND COMPANY
i 14} Defendant. 7/
15
16 TO: Plaintiff above-~-named, and to jts attorney, Brad L. Swaner,
722 Boston Bldg., Salt Lake City, Utah 8411%-
17
18 Defendant SOUTHERN PACIFIC LAND COMPARY hereby requires
191l the plaintifs TEMPLE MOUNTAIN INDUSTRIES, a Utah corporation, to ;
{
20 || answer the following Interrogatories, under oath in the time and :
. 2] || manner provided by the Federal Rules of Civil Procedure, Rule 3). :
. 1
22 The following provisions apply to all Interrogatories: !
a3 1. In answering these Interrogatories, you ardé” required
24 || to furnish such information as may have been obtained by, or as
25] i® known to or is in the Possession of the named plaintiff, counsel
26 for saiad pPlaintiff, and all agants, servants and enployees, repre-
27| sentatives, investigators, or anyone else acting in plaintiff’'s
28 ) behalf,
29 2. The term “document” means and includes all physical
30} material of any nature whatscever, including, without limitation,
31f letters, memos, contracts, telegrams, notes, recordings, ete,
. a2 3. An Interrogatory calling for the identification of a
ame *
Tann EXHIBITR 1
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document is a request that you state the nature of the document;

its physical description, including number of pages: its date;
the identification of the persons to whom it is directed; the
identification of the persons by whom it is signed or subscribed;
the location of the original and all copies; and the identifi-
cation of the person who is the custodian of the original and of
all copies.

4. An Interrogatory calling for the identificatiom of a
person is a request that you identify such person (whether a
natural person, corperation, or other entity) by full name;
current or last known business and residence addresses and
telephone humbers; and job title, capacity, or position of such
last known employment {(where applicable).

S. The terms "you®™ or "yours™ refer to plaintiff TEMPLE
MOUNTAIN INDUSTRIES.

6. SOUTHERN PACIFIC LAND COMPANY will be alternatively
veferred to herein as 'SOUTHfHN PACIFIC" or as “defendant”.

TEMPLE MOUNTAIN INDUSTRIES (s alternatively referred to herein as
*TEMPLE MOUNTAIN INDUSTRIES®™ and "plaintiff. =~

T. "Request for Admission No. *Shall refer to a
Request for Admission contained in those Request dated December
7’. 1981, and served cohtemporaneously with these
Interrogatories.

8. The terms “subject lease” or "lease® rafer to the
lease between the plaintiff and defendant upon the basis of which
plaintiff has brought this action and which is attached to
plaintiff's complaint as an exhibit.

9. These Interrogatories shall be deemed continuing snd
as you secure additional information concerning the answers, you
shall supply such additional information to the defendant.

INTERROGATORY N&:

1. With respect to the allegation contained in your

-2
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complaint, in paragraph 6, that “at all times material ... the
... premises were being operated,” state:

{a) Precisely what is meant by this allegationg

(b} In detail each fact presently known to you which
forms the basis of this allegation;

{¢c) Identify each perscn who has any knowledge of
the facts which form the basis of this allegation and
set forth in detalil the facts that each such person
knows;

{d} Identify each document relating to, or referring
to, the matters contained in this allegation or in the ‘
answer to this Interrogatorys;

{e} 1dentify each person who supplied the informa-
tion contained in your answer to the Interrogatory, and
set forth precisely what information was supplied by
;ach such individual.

2. WwWith respect to the allegation contained in youtr
complaint, in paragraph 8, that "the subject leased property has
continued to be operated as required in paragraph 27 of the sub-
ject lease,” state:

(a} In detail each fact presently kaown to you which
forms the basis of this allegation;

. (b) Identify each person who has any knou;edgo of
the facts which form the basls of this allegation and
set forth in detail the facts that each such person
KNows ;

(¢} Identify each document relating to, or rveferring
to, the matters contained in this allegation or in the
answer to this Interrogatorys

(d) 1dentify each person who supplied the informa-
tion contained In your answer to the Interrogatory, and

set forth precisely what information was suppiied by

-3-
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each such individual,

). With respect to the allegation contained in you-
complaint, paragraph 8, that *no 'production royalty*® is due to
defendant from plaintiff,” state:

fta) 1In detail each fact Presently known to you which
forms the basis of this allegation;

(b) Identify each person who has any knowledge of
the facts which form the basis of this allegation and
set forth in detail the facts that each such persoa
knows}g

fe) Identify each document relating to, or referring
to, the matters contained in this allegation or in the
answer to this Interrogatory;

(d} 1dentify cach person who supplied the informa-
tion contained in YOuUr answer to the lnterroqatory, and
set forth precisely what information was supplied by
each such individual.

4. With Tespect to the allegation contained in your
complaint, paragraph 5, that "written notice from legsee of the
exercise of such option was given to defendant by plaintiff
within the time periods Prescribed in said Paragraph [27] of sald
lease,” state:

{2) I3 detail each fact presently known vo you which
forms the basism of thia allegation;

{b) Identify each person who has any knowledge of
the facts which form the bn;i; of this allegation and
set forth in detail the facts that each such person
knows;

(c) ILdentify each document relating to, or referring
to, the matters contained in this allegation or in the
answer to this Interroqatory;

{d} 1Identify each petson who supplied the informa-

g
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1 tion contained in your answer to the Interrcgatory, and

I-__ 2) set forth precisely what information was supplied by
each such individual.

5., It you have denied, in whole or part, or if you have
EX admitted Request for .P-.dmiss.ion Ko. 1 set forth in full and complaete

6[ detail all facts and all contentions upon which you base your

7% denial or admission as the case may be. Also state:

a] {a) Identify each person who has any kind of know-
9f ledge of the facts which form the basis of your deniak;
10 (b) . Identify each document relating to or referring to

11 the matters contained in the answer to this Interrogatory
i 12 (c) Idenﬂfy each person who supplied the information :
: 13 contained in your answer to this Interrogatory and set
i 14 forth precisely what information was supplied by each

15 such individual.

16 6. 1If you have admitted, in whole or in part, Request !

17} for Admission No. 2 , set forth in full and complete detail all

183 racts and all contentions upon which you base such information.
19 Also state:

20 {a) Ildentify each person who has any kind of know-

21 ledge of the facts which form tha basis of your adaission
22 {b) Identify each document relating to or referring to
2% " the matters contajined in the answer to this Interrogatory
24 (¢} 1ldentify each person who supplied the information
25 contained in your answer to this Interrogatory and set

26 forth precisecly what information was supplied by sach

27 such individual. !‘
28 7. Set forth in full and complete detail all facts re-

29 |l garding any formal or informal arrangement, agreement, CORtract, orf
30| other relationships (legal, such as a corporate tie a3 between
31| parent corporation and subsidiary, or otherwise) between the

32 plaintiff and Western State Minerals Corporation with respect to

4CMRES &l
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or related to the subject lease., or any interest therein, or the

mining or exploration rights discussed in or conveyed by the
subject lease,

8. If you have denied in whole or in part, Reguest for
Admission Mo. 3, set forth in full and complete detail all facts
and all contentions upon which you base your denial.

{a) Identify each person who has any kind of know=
ledge of the facts which form the basis of your denial;

{b) Identify each document relating to or referring to
the matters contained in the answer to this Interrogatory:

{c) Identify each person who supplied the information
contained in your answer te this Interrogatory and set
forth precisely what information was supplied by each
such individual.

9. If vou have denied in whole or in part, Request for
Admission Mo. 4, sct forth in full and complete detail all facts
and all contentions upon which you base your denial.

{a) Identify each person who has any kind of kaow-
ledge of the f.pts which form the basis of your denialy

{b) ldentify each document relating to or referring to
the matters contained in the answer to this Interrogatory

{e) Ydentify each person who sup_p! jed rhe information
contained in your answer to this Interrogatory and set
forth precisely what information was supplied by each

such individual. i

10. If you have denied in whole or in part, Request for
Admission No. 5, set forth (separately r each item listed in the
Request for Admission) in full and complete detail all facts and
all contentions upon which you base your denial.

{a) Identify each person who has any kind of know-
ledge of the facts which form the basis of your denial;

rrrs
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} and all contentions upon which you base your denjal.

b} I1dentify each document relating to or referring to

the matters contained in the answer to this Interrogatoryl
{c} 1Identify each person who supplied the information

contained in your answer to this Interrogatory and set

forth precisely what information was supplied by each

such individual.

11. If you have denied in whole or in part, Request for

Admission No. 6, set forth in full and complete detail all facts

{a) Identify each person who has any kind of know-
ledge of the facts which form the basis of your denial;
(b) Identify each document relating to or referring to
the matters contained in the answer to this Interrcgatory 1

(¢} Identify cach person who supplied the information
contained in your answer to this Interrogatory and set
forth precisely what information was supplied by each
such individual.

12. If you have denied in whole or in part, Request for

Mpission No. 7, set forth (separately for each item listed in the

Request for Admission) in full and complete detail all facts and
all contentions upon which you base your denial,
{a) 1Identify each person who has any kind of Xnow-

ledge of the facts which form the basiz of your denial;

pE——

(b} Identify each document relating to or referring to
the matters contained in the answer to this Interrogatory
{c) Identify each persen who supplied the information
contained in your answer to this Interrogatory and set
forth precisely what information was supplied by each
such individual.
13. If you have denied in whole or in part, Request for
Admission No. 8, set forth in full and complete detail all facts

and all contentions upon which you base your denijal.

-

SRR e
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{a) 1Identify each person who has any kind of know-

ledge of the facts whizh form the basis of your denials:
(b} Identify each document relating to or referring to
the matters contained in the answer to this Interrogatoryy
{¢) Identify each person who supplied the information
contained in your answer to this Interrogatory and set
forth precisely what information was supplied by each

such individual.

V. I I L

14. If you have denied in whole or in part, Request for

i
o

Admission No. 9, set forth (separately for each item listed in the

|
11} Request for Adimission) in full and complete detail all facts and

12H all contentions upon which you base your denial.

13 {a} Identify each person who has any kind of know-

14 trdge of the facts which form the bas:s of your denial;:

15 (b) Identify each document relating to or referring to

16 the matters contained in the answer to this Interrogatory

17 {¢) Identify each person who supplied the information

ie contained in your answer t¢ this Interrogatory and set

19 forth precisely what information was supplied by sach ;
' 20 such individual. ;

21 15. Regardless of the nature of your response to RequostE

22!l for Admission No.l0, set forth in full and complete detail all fact
231 and all contentions upon which you base your response. ‘Include the
24| cime pericds for which no work was done and also the dates which
25l you failed to provide defendant as required by paragraph 2 of the

26 1ease with a statement to this effect.

27 {a) 1Identify each person who has any kind of know-

28 ledge of the facts which form the basis of your denial; [

29 (b} Identify each document relating to or referring toE
- 30 the matters contained in the answer to this Inte::ogatoryé

31 {(c) Tdentify-each person who supplied the information

contained in your answer to this interrogatory and set

8- ;
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1 forth precisely what information was supplied by each
2 such individual,

[_ 3 16. If you have denied in whole or in part, Requeat for
4| Admission No.ll, set forth in full and complete detail {including,
5| as should have done for all Interrogatories, all relevant dates)

i 61all facts and all contentions upon which you base your denial.

i T (a) Identify each person who has any kind of know-

z 8 ledge of the facts which form the basis of your denial;

% 9 (b} Identify each document relating to or referring to
% 10 the matters contained in the answer to this Interrogatory.
!i 11 {c)’ Identify each person who supplied the information
;. 12 contained in your answer to this Interrogatory and set

i 13 forth precisely what information was supplied by sach

‘ 14 such individual.

2 15 17. If you have denied in whole or in part, Request for
i

16|t Admission No.l2, set forth in full and complete detail all facts

17 fand-all contentions upon which you base your denial.

18 (a) Identify each person who has any kind of know-

19 ledge of the facts which form the basis of your denials

20 (b) Identify each document relating to or referring to
21 the matters contained in the answer to thiz Interrogatory}
22 (¢} Identify each person who supplied the information i
23 contained in your answer to this Interrogatory and set

24 forth precisely what information was supplied by each

25 such individual.

26 18. Othﬁr than is already set forth, i{n your Answers to

27|l these interrogatories, please state the name, last known address,
28 telephone number and relationship if any, to you of each person

29l xnown teo you having knowledge of any relevant fact concerning any

30l of the allegations of your complaint, including damages. Unless
- 31 privileged, please futnish_; general summary of the facts known or

32| believed to be known by each such person,

oyt -9
Tvanh SE3IOT
an 3A3-0478
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19. Please list in detail all items of damage, including

the amounts.

PR——— S

{a} Identify each person who has any knowledge of the

facts which form the basis of your Answer to this

1

2

3

4

5 Interrogatory;
6 {b} Identify each document relating to or referring to
7 the matters contained in the answer to this Interrogatory]
8 (¢} Identify each person who supplied the information
9 contained in your answer to this Interrogatory and set
10 forth precisely what information was supplied by each
11 such individeal.

: 12 20. Please identify each person you expect to call as

H 13| an expert witness at trial for any issue, including valyation of
i 14 || damages.,

i 15 21. As to each such person named in Interrogatory No. 20
1 16| state the subject matter on which that person is expectad to

i 17| testify, as well as the substance of the facts and opinions to
18| which that persen is expected to testify. Please set forth a
19| summary of the grounds for each such opinion.

. 20 22, Please identify each person you have retained or

21 || specially employed in anticipation of litigation or preparation for]

22| trial who is not expected to be called as a witness at trial.

23 DATED this ‘111{ day of December, 19%81. - ]
24
25 ALFRED H. OSBORNE, ESQ.
HICHOLAS F. FREY, ESQ.
26 ECHEVERRIA & OSBORNE, CHARTERED
27 _f,.—f ///Af/
By: Ll o
28 NICHOLAS F.
29 Attorneys for the De ant
335 South Center 5t t
29 Reno, Nevada 89501
) 31 .
32
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1|| Micholas F. Frey, Esquire
ECHEVERRIA & OSBORNE, CHARTERED
2]l 5%5 South Center Street
Reno, Nevada 89501
3/l Telephone: (702) 323-8B678
: 4ll Attorneys for Defendant
. -1
; 6
% .
t
! a IN THE UNITED STATES DISTRICT COURT
i
: 9 FOR THE DISTRICT OF NEVADA
i
: 10| TEMPLE MOUNTAIN INDUSTRIES,
% 11 Plaintiff,
i Cv. Mo. 81-0183 ECR
! 1z y=- AFFIDAVIT OF MAILING
[}
13! souTHERN PACIFIC LAND coMPANY,
14 pefendant. /
15
16| STATE OF NEVADA )
) ss.
171 couNTY OF WASHOE )
la 1, Terrie Jacqueline Teske being first duly sworn, depo~

19 ses and says: That affiant is, and was when the herein deacribed
: 201l mailing took place, a citizen of the United States, over 2] years
2l|l of age, and not a party to, nor interested in, the within action;
22| that on the Tth day of December, 1981, affiant deposited with the
23| united States Post Office at Reno, Nevada, a copy ¢f Requests for .
24 Admission to Plaintiff and Interrogatories to Plaintiff enclosed
25| in a seated envelope upon which first class postage was fully

26| prepaid, addressed to:

27| Brad L. Swaner
722 Boston Building
28% salt Lake City, Utah 84111

29 (| and that there is a regular communication by mail between the

30 place of mailing and the place as addressed

n . ana &F‘i{wuoOuL(m‘ :
32 sSubscribed and sworn to before me this k\) \« I

HEVERRLA hua

day of December, 1981.

fZaML ~F e

KILDAED F FRANIC

totary Putiic - State of Nevada |
Vizzhow Coanty f

My Appoiximent Espuns July 30, 198+

L_— BOOK20 7 PAGEL 3 8

vt 3 l.'l'l

P A e B x 2o o

P TR RPN O W wtomm i o W TMT sl TaTe s o % Tl




o O = O R B N M

)
o

11

32

romg 330-8478

——

B

ECHEVERRIA AND OSDORNE, CHARTERED
Alfred H. Osborne, Esy.
555 South Center Strect f: ' L_
Reno, Nevada §9501 .
Telephone: (702) 123-8678 EE E) '
Attorneys for Defendant A Beesn
CLEHR, b § fi5yp- .
DSTRICT 07 4 rope V)
e D Yot e Y

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEVADA
LR )

TEMPLE MOUNTAIN INDUSTRIES,
Plaintiff, v, Ko, Bl-018) ECR

Vs,

SOUTHERN PACIFIC LAHND COMPANY, NOTICE OF DEPOSITION

Defendant.

/

Plaintiff above-named and its attorney of record, BRAD !
L, SWANER, 722 Boston Building, Salt Lake City, Utah :
B4lll: i

2

TO:
YOU, AND EACH COF YOU, WILL PLEASE TAKE NOTICE, that the
deposition of ROBERT L. PATRIE, President of Temple Mountain
Industries, Inc., 50% Newhousec Building, Salt Lake City, Utah, wil]
be taken by oral examination by and on behalf of the pDefendant,
SOUTHERN PACIFIC LAND COMPANY, for the purpose of discovery and
for use as evidence and all other lawful purposes in the above
entitled action, before a Natary Public and Court Reporter of
the State of Nevada, pursuant to all of the applicable ptovlslbns
of the Federal Rules of Civil Procedure pertaining to the taking

and use of depositions, on the 15th day of January, 1982, at the

hour of 2:00 p.m., in the offices of Echeverria and Osborna,

Chartered, located at 555 South Center Street, Reno, Nevada, and
7/ °
TV AN 4
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t
' 3| from day to duy thercafter until cumpleted,
1 Lo
I 2' ATED this " day of January, 1982
3 ECHEVERATA AND OSBORNE, CHARTERED
Alfred H. Osborne, Esqg.
4 Nicholas F. Frey, Esg.
1 atterncys for Defendant
5
: 6
!
7| s /
- e
B: BY: /’ Dt A el
! WICHOLAS F. FREY 4
gi 555 South Center Straet
! Reno, Nevada 8%561
10i
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ECHEVERRIA AND OSBOURKE, CHARTERED

Alfred H. Csborne, Esq.
555 South Center 5treet
Reno, Newvada 89501
Telephone: (702) 323-8678

FILED

T

atrorneys for Defendant e

CLOPM, 125 DIRIArTT e
DISTRICT OF %7305

[} S

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HEVADA
TEMPLE MOUNTAIN INDUSTRIES,
Plaintifl,
v5,

Cv. No, 81-0183 ECR

SQUTHZRN PACIFIC LAND COMPANY,
NQTICE OF DEPQSITION

Do fendant .

N /

plaintiff above-named and its attorney of record, BRAD L.
SWANER, ESQ., 722 Boston Building, Salt Lake City, Utah
B4lll:

TO:

YOU, AND EACH OF YQU, WILL PLEASE TAKE NOTICE, that the
deposition of:

1, Your partners, cmployecs, agents or reﬁtesen:ltives
who will testify at trial in the abowe-entitled action in the
pistrict of Newvada,

2. Any person or persons designated by you who consent
and hax knowledge of the facts forming the basis for the allega-
tions of the Complaint.
will be taken by oral examination by and on behalf of the Defen~-
dant, SOUTHERN PACIFIC LAND COMPANY, for the purpose of discovery
and for usec as evidence and all other lawful purposes in the
above—-entitled action before a Notary Public of the State of
Nevada, pursuant to all of the applicable provisions of the
Federal Rules of Civil Proccudre, Rule 30 (b)(6). Said depositio

will be conducted at the law firm of Echeverria and Osborne,

Lo
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|
N |
N
E
! 1 555 South Center Street, Reno, Nevada 89501, and will
2] commence on January 15, 1982 at 2:30 p.m., and will continue
33 from day to day thercafter until completed,
4 DATED this _ day of January, 1982,
5 ECHEVERRIA AND OSBORNE, CHARTERED
Alfred H. QOsborne, Esg.
& Micholas F. Frey, Esq.
7
5 8 . :
: o -’/"-/
§ 9 BY: e S ceer
! NICHOLAS F. FREY Vg
H 101 £55 South Conter Street
; 1 Reno, Nevada 89501
! 11 Attocneys for Defendant
b
;‘ 1z
: 134
14,
!
15 .
16 :
17 i
18 :
1%
20
21
22
f'—'
23 Purtiznd 1o st i Y T
2s : .C.....y Eat ! ory e
LA AND CIITnNE,
25 *r ’-.‘.“‘.1".'1'-"
s 2oy el the
26 2
27 P e SV
. . r , ’
28 ; — . s
R £ / R
29 ) A el
30
3 "
: . Mevags SR9G1
romg 3I9-0878
'
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1§ ECHEVERRIA & OSBORNE, CHARTERED
Alfred H. Osborne, Esquire
2| Nicholas F. Frey, Esquire
1555 South Center Street
3! Reno., Nevada 89501
< Telephone: (702) 323-8678
5} Attorneys for Defendant
: 6
| ?
i 8 IN THE UNITED STATES DISTRICT COURT
1
: 9 FOR THE DISTRICT OF NEVADA
; 10 * & A
i 11 | TEMPLE MOUNTAIN INDUSTRIES,
i 1z Plaintiff,
] AFFIDAVIT OF MAILING
i 13 | SOUTHERN PACIFIC LAND COMPANY,
5 1 pefendant. /
1
! 15 | STATE OF NEVADA )
! ] ) S5,
: 16 | counTy OF WASHOE )
17& 1, Terrie Jacqueline Teske being first duly sworn, depo-
18/ gas and says: That affiant is, and was when the herein described
19i mailing took place, a citizen of the United States, over 21 years

. 20| of age, and not a party to, nor interested in, the within action:
21|l ehat on the 19th day of January, 1982, affiant deposited with the
22| United States Post Office at Reno, Nevada, a copy of Motion for
23 Summary Judgment and Proposed Findings of Fact and Conclusions of
24| pLaw and Judgment epclosed in a sealed envelope upon which first
25 class postage was fully prepaid, addressed to:

26| prad L. Swaner

722 Boston Building

27} salt Lake City, Utah  B4lll

281 and that there .8 regular communication by mail between the place

29} of mailing and the place as addressed.

“\
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- 31l Subscribed and sworn to before me this - |

32 .'25-' day of -Januacy, 1982.
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

TEMPLE MOUNTAIN INDUSTRIES, INC..

Plaintiff, Cv.-R-81-183-ECR

ve. MAGISTRATE'S REPORT

AND RECOMENDATION

SOUTHERN PACIFIC LAND COMPANY,

Defendant.

B N A

This Report and Recommendation is made to the
Honorable Edward C. Reed, Jr., United States District Court
Judge., The matter was referred to the undersigned Magistrate
pursuant to 28 U.5.C. ®636(b) {1) (B}, and this Report and
Recommendation is made on the basis of the pleadings and motions
filed herein. WNo hearing was requested and none was had.

MATTERS COUSIDERED

This action was brought by the corporate lessas
(hereinafter referred to as "Temple Mountain”) to contest
the termination of a written lease agreement for land located
in Eureka County, Nevada with option to renew provisions with
Southern Pacific Land Company (hereinafter referred to as

*Southern Pacific"). .

BoON2 0 7 PASEL L e

UH

i £ WM | 287, A o R At e g T AT 0O G b S T D S L T A TR R R A




e

@ o = e, e LW e

- e
B S B 58 oL 8K =<

g

23 8 R

The action was first filed on February 18, 1981

in the Central Division, District Court of Utah, then trans-—
ferred to the District of Nevada, Southern Pivision, then to
District of Nevada, Northeyn Division, by order dated August 6.
1981. Defendant's answer was filed August 20, 1981.

By Order of this Court filed on August 21, 1981, dis-
covery was to be completed on or before January 18, 1932. All
of the motions to be considered arise directly or indirectly
from defendant Southern Pacific's attempts to genduct dis-
covery.

On December 7, 1981, Southern Pacific served by
mailing to Temple Mountain's attorney, written interrogatories
and requests for admissions. On January B, 1982, Southern
Pacific filed a potice to take the depesitions of (1) "partners,
employees, agents Or representatives” to testify at trial and
{2) "any person or persons designated by [Plaintiff] who consents
and has knowledge of facts forming basias for the allegations
of the Complaint,* to be taken in Reno at 2:30 p.m. January 15,
1982, in the office of defendant's counsel. On the same date,
Southern Pacific filed a second notice to take the deposition
of Robert L. Patrie, President of Temple Mountain, in Reno,
Nevada at 2:00 p.m., January 15, 1982.

The motions, replies, and other pleadings under con-
sideration are divided for clarity, as they related to (A)
Southern Pacific's motion to dismiss; (B} Southern Pacific's
mtion for summary judgment and {C) the Whites' motions to
intervene. For thae Court's convenience, the matters are numbered

accarding to the Clerk's docket sheet.
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1 A. Matters Rolating To Southern Pacific's
Motions To Dismiss
_2 l. On Janyary 14, 1982, Southern Pacific filed -
$ motion to dismiss or, in the alternative, a motion for other
i sanctions for failure of Teuple Mountain to comply with dis-
5 covery, in particular, a failure tQ serve answers to the interro-
6 gatories. The motion requested dismissal or other sanctions,
7 and that Southern Pacific be awarded its costs, including
8 reasonable attorney's fees. {bocket $#25)
s 2. On February 11, 1982, Southern Pacific filed what
1 was entitled an ex parte motion, based upon the failure of plain-
" tiff to file opposing points and authorities, for an order
12 granting defendant's previcus motion to dismiss. In this motion,
1 Southern Pacific alleged that (1) Temple Mountain's response
H to its prior motion was due by February 1, 1982; (2) that
15 Southern Pacific had received no answer or response, nor had
16 any extension of time to file been requested or granted, nor
n had the court relieved Temple Mountain of its duty to respond.
1 The motion requested that its motion to dismiss be granted and
19 that the court order paymernt of reascnable expenses, including
2 attorney's feea,  (Docket #31} ;
& 3. On March 2, 1982, Temple Mountain filed a motion !
z with affidavit of plaintiff's counsel, to strike Southern
= Pacific's two above stated motiona. The grounds for this ;
u request were: {1) That counsel for plaintiff and defendant had :
= agreed on January 14, 1982, that the answers to Southern !
26 Pacifiec's interrogatories would be supplied to defendant at
a the time of the deposition of Temple Mountain's president.
.. ] f
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1 {2) That said deposition had not been taken; and (3) that a

2 statement had not been filed by Southern Pacific certifying

3 the inability of its counsel to satisfactorily resolve the

4 matter of answers t0 interrogatories, pursuant to Rule 17.4 (b},

5 Rules of Practice, United States District Court for the District

6} of Nevada. {Docket #35)

7 4. On March 8, 1982, Southern Pacific filed its

-] memorandum in opposition to Temple Mountain's motion to

9] strike, with the attached affidavit of one of its attorneys,

10 Nicholas F. Frey. The memorandum and the affidavit stated:

11 (1) There was no agreement that Temple Mountain need not supply

12 answers to the jnterrogatories before the time of the deposition

13 of its president; (2) that Temple Hountai'n's declaration to

14 that effect was untrue; (3) that Temple P'buntain's objections

15 were untimely raised; (4) that even if the parties had entered

16 into some agréeement respecting an extensgion of time to answer

17 the interrcoatories, that agreement would be without effect

18 because Local Rule 7(a) requires such stipulations to be

19] written and signed; (5} that the court has independent grounds

20 to dismiss the action because Temple Mountain's agents failed

21 to appear for noticed depositions and obtained no court order

2 excusing failure to appear; (6) that even if Southern Pacific

s had failed to strictly comply with Local Rule 17.4(b), there

24 were grounds to strike the motion to dismiss because Temple

25 Mountain waived that argument when it failed to oppose the

261 motion; (?7) that Local Rule 17.4(b) is not applicable to

27 southern Pacific's motion to dismiss and defendant's ex parte

28 motion; and that even if it were applicable, sufflcient facts
-4- BO0K207 PASEL 4 7
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1 are shown in the affidavits attached to various pleadings,
2 requirements of Local Rule 17.4(b). (Docket #36)
3 B. Matters Relating To Southern Pacific's
Motion For Summary Judgment
i 1. ©On January 15, 1982, Temple Mountain filed a
5 motion for a protective order providing that {1} the depositions
6 noticed by Southern Pacific to be taken on January 15, 1982 in
7 Reno, Nevada, not be had or, (2) depositions should be had only
8 after reasonable notice and after certain of the deponents were
Y properly described. Plaintiff's grounds were: (1) That the
v, notices were not received until January 11, 1982 in Salt Lake
n City., Utah. (2) That one of the notices did not give plain-
12 tiff's attorney adequate notice of the persons whom defendant
13 wished to depose:; and (3) that the notices allowed inadequate
‘T and unreasonable time for plaintiff to gather witnesses and
13 appear in Reno, Nevada for the depositions. (Pocket #26 and
16 427, being two copies of the same motion)
1 2. On January 19, 1982, Southern Pacific¢ moved,
- pursuant to Federal Rules of Civil Procedure 56, for summary
19 judgment on the grounds: (1} That Temple Mountain had not,
2 as of that date, responded to Southern Pacific's interrogatories
a or requests for adaissions and (2) that Temple Mountain had
z failed to appear for the noticed depositions and had obtained
= no order prior to the date and time set, or at all, for those
b dopositions excusing the absence of the noticed individuals.
% Southern Pacific argued that pursuant to Federal Rules of
% Civil Procedure 36, Temple Mountain had admitted the matters
: set forth in the request for admissions and that independent
-5 BOBKZ Q7 PAGEL 4B
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1] grounds existed for the court to award surmary judgment.
2] (Docker #28)
3 3. O©On February 2, 1982, Southern Pacific filed its
4] memorandum of points and authorities in opposition to Temple
5 Mountain's motioa for a protective order, to which was attached
63 a copy of the reporter's affidavit stating that the noticed
7 individuals had not appeared for depositions. (Docket #29)
8 4. On February 10, 1982, Temple Mountain filed its
9 memorandum of points and authorities in opposition to Southern
10 Pacific's motion for summary judgment, arguing: (1) That
n Southern Pacific®s motion for summary judgment based upon the
12 request for admissions would have as its basis a breach of the
13] contract;: (2) that Southern Pacific had not raised breach of
11} contract in its answer to the complaint; and {3) that Southern
15| Pacific had failed to show that such complained of breaches
6] were material, all of which facts would fall short of the
17 requirement necessary under Federal Rules of Civil Procedure 55 :
18] for the granting of summary judgment. = (Docket #310)
19 5. On February 17, 1982, Southern Pacific filed its
20| reply to Temple Mountain's memorandun above described.
211 (pocketr #32)
22 C. Matters Relating To The Motions To Intervene
2 1. On February 19, 1982, the court received a letter
241 from David A. White, as trustee of the Arthur E. White Trust,
25| requesting the court to await the filing of court papers and
26] documents relating to the interest of his unclé. Axthur E.
n White, and his trust, {the applicants) "as holder of royalty
28] agreement on the lease.® (Docket #33)
-6~ BOOK207 POty 4 g
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2. On March 1, 1982, the applicants® filed a motion

to intervene, stating: (1} That their “royalty agreement”

with Temple Mountain to Arthur White would be rendered worth-
less if the lease were not renewed. {2) That the applicants had
only recently learned of the lawsuit. (3} That Southern Pacific
would not be prejudiced by the intervention, and (4} that they

could not adequately protect their interests unless counsel was

retained and discovery reopened and completed within ninety

WOk = o oda WO e

days., The applicants addressed the issue of summary judgment

E V] and requested that Southern Pacific's motion for summary judg-
é 11 ] ment be denied. ' (Docket #14)
! 12 3. On March %, 1982, Southern Pacific filed its
é 13 reply to the applicants’ memorandum opposing the intervention,
i 14} arguing the merits raised in the memorandum in relation to its
: 15 motion for summary judgment and requesting its fees and costs
16 | expended in preparation of the reply. (Docket #17)
17 4, On March 106, 1982, the applicants filed thelr

183 motion to intervene as plaintiff, stating: (1) That the

19 applicants ¢laim an interest relating to the leased property:
20§ and (2) that they are so situated that disposition of the

21 action may, as a practical matter, impair or impede their
ability to protect that interest. A propoged complaint was
attached. (Docket #138)

5. ©n March 12, 1992, Southern Pacific filed a

memorandum also addressed the motion of March 10, 1982, oppos—

ing that also. Southern Pacific argued: (1} That the

22
k<
24
25 memorandum in opposition to the motion to intervene. The
26
b f
28

applicants' request was tardy, coming after the expiration of

800KZ2 0 7 PAGEL S0
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.relating to the issues.

‘16{c).

the period for discovery; and (2) that it failed to satisfy the

griteria necessary for relief wunder Federal Rules of Civil
Frocedure 24. {(Docket #393)

' 6. On March 29, 1982, Southern Pacific filed its
memorandum in Oopposition to the motion to intervene of March 9,
1982, stating: {1} That the applicants were not parties to
the lease itself but their rights were dependent upon rights
under the lease held by Temple Mountain, and (2) discussing
Southern Pacific's claims tiat the applicants 3¢ not have
sufficient interest to quality under Federal Rules of Civil
Procedure 24. {(Docket #40)

DISCUSSION
Discussion will be approached according to the
classification set forth in the matters to be considered,

although there will, of necessity, be overlapping of some details

A. Motions Relating To Dismissal Issue

As noted above, Southern Pacific filed a motion to
dismiss for failure to comply with discovery on January 14, 1982
and followed that with an ex parte motion on February 11, 1982,
based on Temple Mountain's fajlure to respond to the prior

motion with points and authorities, as required by Local Rule

Temple Mountain has never filed a response to
defendant’s motion to dismiss. However, apparently, by way
of opposition, it filed a mation on March 2, 1982, to strike the
above two motions based upon an alleged agreement between the

counsel of the parties that provided that_;he answers tu the
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interrogatories and requests for admissions woyld be supplied

to Southerrn Pacific at the time of the deposition of Temple
Mountain's presidentc, which deposition had hot taken place,
A further ground was asserteg that Scuthern Pacific had not
filed the certification required by Local Rule 17.4(b). <The
claimed agreement of counsel was Supported by the affidavit
of Brad Swaner, attorney for Temple Mountain, and stated the
agreement was made by telephone on January 14, 1982, with
Nicholas F,. Frey. one of Southern Pacific's attorneys. Southern
Pacific filed its opposition on March 8, 1982, attaching the
affidavit of Nicholas F. Frey, which clearly denied that any
such agreement or understanding had been made.

From a review of the file, the following facts aAppear
uncontested:

i. Southern Pacific properly served written
lnterrogatories and requests for admissions on Temple Mountain's
atterney by mailing same to him on December 7, 1981.

2. The responses to the interrogatories and requests
for admissions were due, pursuant to Federal Rules of Civil
Procedure 6€(e}, 31 and 36, on or about January 1i, 1982.

3. The file contains no order relieving Temple
Mountain of the duty of responding to the interrogatories or
requests for admissions or extending the time for responding,
nor any motion or request for such order.

4. There is no indication in the court's file,as
of this date, that Temple Mountain has answered the interro-
gatories served upon it, has tendered such answers, or has

filed with the court a motion Pursuant to Federal Rules of

e
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1 * Civil Procedure 6(k){2) to show that the failure to act was

21 the result of excusable neglect.

K] Whatever may be said of the claimed agreement, pur-
[— 4' portedly reached January 14, 1982 by the parties' counsel to

51 allow Temple Mountain to later answer, sSuch avails Temple

6 { Mountain nothing.

7 First, according to its own affidavit, such agree-

n ment would not have been made until January 14, 1982, which was
L] after the responses should have been made. Under Federal Rules
1 of Civil Procedure 29, stipulations extending the time provided
11 in Federal Rules of Civil Procedure 33 and 36, requires approval
124 of the court. Under Local Rule B, any time prescribed for

13] doing of any act specified in either those rules or in the

14 ] Federal Rules of Civil Procedure may be enlarged by :he court by
15] order made before the expiration of the time. The court may

]6‘ only permit the act to be done after expiration of time pursuant
17] to motion where the failure to act was the result ¢f excusable
18 neglect. Plaintiff did not file a motion for late response

19)] at all.

20 Secondly, Local Rule 7 requires that sipulations of

21 counsel relating to the business of the court, ex.ept such as

22 are made in open court, be made in writing and signed. An

5

oral extrajudicial stipulation could not act 3o as to extend
24 the court ordered close-of-discovery on January 18, 1982,
Neither do Temple Mountaip's claims based on local

Rule 17{a) (41 (b} justify its position. That Rule provides:

{a) All motions to compel discovery shall.
in addition to the discovery being socught
in the motion, set forth in full the text
of the discovery originally sﬁbnth: and the

207 PSELS 3
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response made thereto, 1f any.

(b) Discovery motions will pot be heard

unless a statement ur moving counsel is

artached therete, certifying that after

personal consultat:on and sincere effort to

do 80 counsel have been unable to satisfactorily

resolve the matter.

The court reads this Local Rule as applying to a
situation in which there has been some attempt to comply with
discovery, not as a "Catch 22* prowvision whereby a party may
escape the consequences of its total failure to make discovery.
This difference is similar to that between Federal Rules of
Civil Procedure 37{a) and (d).

Additionally, Local Rule l6(c) requires that a
responsive memorandum opposing a motion shall b- filed in
fifteen days after service of the moving party's points and
authorities. Failure of an opposing party to file a memorandum
of points and authorities in oppositionr to any motion shall
constitute a consent to the granting of the motion, under Local
Rule l6{e). Therefore, Temple Mountain lost its ability to
protest Southern Pacific's lack of Local Rule 17{b} certifica-
tion, if such & certification were required.

Temple Mountain apparently sought to circumvent its
failure to file an opposing memorandum within the fifteen day
time limit, or to reguest an extension of time to file, with a
March 2, 1982, document entitled a motion to strike Southern
Pacific’s motions to dismiss or for sanctions. A motion to
strike is permitted by Federal Rules of Civil Procedure 12(f)
to remove from any pleading “any insufficient defense or any

redundant, immaterial, impertinent, or scandalous mattcr.”

fi- BOKZ07 mcEG 5y,
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. 1
1 Temple Mountain does not attempt to show how its motion comes

2 within the purview of this rule and the document clearly is 2
belated memorandum opposing Southern Pacific's motions - filed
forty-two days after Southern Pacific's original motion and

nineteen days after the ex parte motion to dismiss.

3

4

5

6 Under these facts and circumstances, it appears that
ki the Court must find that Temple Mountain has failed to make or
5 to cooperate in discovery and that its failure was unjustified.
Y What action the Court may take iz set forth in

10| Fedecral Rules of Civil Procedure 37(d):

I} ] If a party or an officer, director, or
managing agent of a party or a person
12 designated under Rule 30(b} (6) or 3l(a)
to testify on behalf of a party fails (1)
13 to appear Lefore the officer who is to take
his deposition, after beiny served with proper
1E] notice, or (2) to serve answers or objections
to interrogatories submitted under Rule 133,
ih after proper service of the interrogatories,
or {3) to serve a written response to a
16 request for inspection submitted under Rule
34, after proper service of the request, the
17 court in which the action is pending on motiomn
) may make such orders in regard to the failure
i 18 as are just, and among others, it may take any
i action authorized under paragraphs (A}, (B),
i 19 and (C) of subdivision (b)(2) of this rule.
| in liey of any order or in addition thereto,
20 the court shall require the party failing to
act or the attorney advising him or both to
2! pay the reascnable expenses, including attorney's
fees, caused by the failure, unless the court
2 finds that the failurc was substantially
justified or that other circumstances make an
2 aware of expenses unjust.
2 The failure to act described in this subdivision

may not be excused on the ground that the discovery
-] sought is objectionable unless the party failing

to act has applied for a protective order as pro-
26 vided by Rule 26{c).
27

The action authorized under Rule 37 (b) (2}, para-

] graphs (A), (B), apd (¢) includes the court's issuing:

‘: BOOK2 0 7 FASELS S

-12-

I s T




. B - - e g R . O Y I

+
1] (a) An order that the matters regarding
] which the crler was rmade or any other desig-
2 nated facts shall be taken to be established
for the purposes of the action in accordance
3 with the claim of the party obtaining the
order:
3
ib} An order refusing to allow the discbedient
5 party to support or oppose desiqnated claims
or defernses, or prohibiting him from intro-
6 ducing designated matters in evidence:
7 (¢} An order striking out pleadings or parts
thereof, or staying further proceedings until
-] the order is obeyed, or dismissing the action
; or proceeding or any part thereof, or render-
9 ing a judgrent by default against the disobedient
party.
1 i
Southern Pacific's motion to dismiss was based only ;
n
on Temple Mountain's failure to answer interrogatories and
' 12
: asked the complaint to be dismissed or, in the alternative,
; 13
! that other sanctions be imposed on Temple Mountain, and that :
i l" i
: Southern Pacific be awarded jits costs, including reasonable
1 15 H
! attorney's fees. However, in determining which sanctions
! 16 i
; would be effective and just in this situwation, other c¢ircum-
i 17
i stances as shown in the pleadings and papera on file herein
1 18
i should be taken into consideration.
19
: A review of other motions and pleadings shows that
20
the following is uncontested,
2
l. On January 8, 1982, Southern Pacific filed two
2
notices to take depositions of the president of Temple
2
Mountain, Robert L. Patrie, and of unnamed agents and/or
b
prospective witneasses of Temple Mountain with the requirements
%5
of Federal Rules of Civil Procedure }l{a) on January 15, 1982
%
in Reno, Nevada. Temple Mountain states it received service
27
by mail of these notices on January 11, 1982,
23
-13- BORX207 PASEL 56
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1 2. On January 14, 1982, Temple Mountain made several

e

telephone calls to Southern Pacific's attorney and did not

-

obtazn an extension of time to take depositions,

4 3. On January 15, 1982, Temple Mountain filed a
5 motion for a protective order, but it did not file a motion
5. shortening tirme or for an expedited decision of the court.
Kl 4. On January 15, 1982, neither Patrie, nor any
=

agent or attorney for Temple Mountain appeared at the time ;

£ and place set for the depositions. :
The XNinth Circult does not allow a party to satisfy
11 its burden to respond to discovery by merely filing a motion

12! for a protective order. .In Pioche Mines v. Dolman, 333 F.2a

131 257,19th Cir.; 1964} the court stated:

1L Rule 30(b) places the burden on the proposed

~ deponent to get an order, not just to make a i
13 motion. And if there is not time to have

16 his motion heard, the least that he can be

expected to do is to get an order postponing

the time of the deposition until his motion

can be heard.... But unless he has obtained s
A court order that postpones or dispenses with

B his duty to appear, that duty remains.

Hence, some individuals from Temple Mountain, and

20 at ieast its president, were under a duty to appear at the

21 | depositions January 15, 1982, and did not appear. As a good

faith effort, its counsel might have appeared but did not.

3 Therefore, it appears that all discovery attempts

21{ by defendant, Southern Pacific, have been frustrated and that

25} it haz been able to obtain no information beyond the complaint

261 from Plainciff, Temple Mountain. It does not appear from the

=4 record that Temple Mountain has attempted to do any discovery.

Under these circumstances, the Magistrate recommends
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that the court issue its order:

1. Granting Southern Pacific's motion to dismiss
the complaint in this action, and that such dismissal be with
prejudice because of the blatant failure to comply with dis~
covery.

2. Finding Temple lountain's "motion to strike

defendant*s motions to dismiss® to be a belatedly filed memo-

randum of points and autherities in opposition to defendant's

motion to dismiss, and refusing to consider them.

J. In the alternative: {a) Plaintiff has never
filed a response to defendant's motion to dismisa which, there—
fore, constitutes a ceonsent to the granting of the motion,
pursuant to Local Rule lé{e). ({b) Denying plaintiff’'s motion
to atrike defendant's motions to dismiss.

B, Southern Pacific's Motion For Summary Judgment

In light of the Magistrate's previous recommendation,
the motions and responsive pleadings filed in reference to
Southern Pacific's motion for summary judgment would ordinarily
become moot if the court accepts the Magistrate's recommenda-
tion, and would need not be discussed as to their merits.
However, a dismissal of the case should entitle defendant to
a finding by the court that neither plaintiff nor prospective
intervenors have any interest in the property to avoid a quiet
title action at & later time. The most appropriate way to
accomplish this, L{f justified, is through the summary judgment
process.

Plaintiff filed this action to have the court declare

the lease that is the subject of the action to have been renewed

-15- 80082 07, PABEL.S B
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for the period December 1, 1980 to November 30, 1981 and for

an order requiring defendant to renew the lease for the period.
Southern Pacific Land Company leased mining rights
of scmc 320 acres to plaintiff, Temple Mountain Industries,
inc., for one year beginning December 1, 1975 to November 30,
1976. The written lease is attached to plaintiff's complaint
as Exhibit "A". Prowvision 27 provides for an option to renew the
lease annually for a period not excecding four years and there-
after, from year to year, provided (1) the lease shall not have
already been terminated; (2) the lessee is not in default in
its obligations; (3) written notice of the exercise of the option
is received by lessor not more than six months nor less than
thirty days prior to the expiration of each annual period.
Provisicn 14 is the standard provision that a waiver
of any breach is not a waiver of any other or subsequent breach
and the acceptance of payments by lessor is not a waiver of any
preceding breach except the failure to pay the payment accepted.
Plaintiff alleges in its complaint, which is admitted
by defendant, that it had never given written notice to defen-
dant of its intention to renew during the first four yearly
extensions, but rather tendered its check, which was accepted
and processed, The term ended November 30, 1980. By check
dated December 1, 1980 and received a few days later, Temple
Mountain expected another renewal, although it did not make
a written notification. Southern Pacific declined to renew
and returned the check by letter dated December 8, 1980.

{Exhibit “B"™ to plaintiff’'s complaint}

Plaintiff alleges in its complaint, in sevaral

f BO0K20 7 PASEL 59
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1 paragraphs that it was not in default and had complied in

(-]

all respects wzth_the agreement cxcept for the written notice, i

35 It claims that defendant had waived the requirement of notice '
[‘_- 411 by its previous acceptance of the checks. Defendant denies

53 these allegations, which, of course, puts the guestions of

Gi breach of contract squarely in issue. (I See no merit in

-1

laintiff's argument that defendant was also to set out plain-
P P

&

tiff's breach of contract as a separately stated affirmative
9 defense under those circumstapces,)

| Defendant served requests for admission to plaintiff

11| on December 7, 1981, properly and as is allowed by Federal
: l2i Rules of Civil Procedure 36. (See Exhibit *“1" to defendant's
13| motion for summary judgment,) It can clearly be seen that if

14

these twelve requests were admitted, the plaintiff will have
15 admitted several serious and material breaches of the condi-
16 tions and covenants of the lease, including the fact that the
5 17 prior payments had been mailed and received before expiration
18] of the tera.

19 Here aqain, plaintiff has completely ignored the

20 requests for admission and did not answer ther, or object to
21 them or make any effort to get an extension of time through
22 the court within the thirty days or at all.

23 Federal Rules of Civil Procedure 36{a) provides in
24 pertinent part:

Each matter of which an admisaion is requested
shall ba separately set forth. The matter s
admitted, unless, within 30 days after service

of the request, or within such shorter or

longer time as the court may allow, the party

to whom the reqguest is directed serves... a
written answer or objection....”
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1 This sanction has been freely acknowledged and

(3}

employed by the courts. See O'Campo v. Hardisty , 262 F.28

621 (9th Cir., 1958).

Flaintiff has done nothing here but file a lawsuit
and then has completely and blatantly ignored its obligations
for discovery under the Federal Rules of Civil Procedure.
Furthermore, it has filed mot.ons asking for certain relief for

itself while totally ignoring ats responsibilities provided

& o = S e 0

by the rules of this Court and Federal Rules of Civil Procedure
1w in responding to defendant’s legitimate motions. Since the

! 1} plaintiff does not appear to be interested in pursuing its law=-
é 124 suit by the rules of procedure and of court, the defendant

13 should not be regquired to spend its time defending it. t
! I 0] Itherefore, it is recommended that the requests for ;
15 admission be considered admissions, pursuant to Federal Rules .
16] of Civil Procedure 36(a), which leaves no issue of material fact
17 to be decided. Summary judgment should be granted to defendant

18| with the order and decree of the court that the subject lease

19| has expired and that plaintiff hax no interest in the property,

20 in the County of Eureka, State of Nevada, which is described

[+
-

as follows:
The West 1/2 af Section 25, Township 36
Borth, Range 49 East, MDM., containing
320.00 acres, more or less.

C. Applicants® Motion To Intervene

The first communication from the applicants to

intervene was réceived February 1%, 1982 by the court in the form

of a letter, They filed their first motion to intervene on

B 9 2R @BR

Marxrch 1, 1982. Both of these dates were over a month after the
18~ BORX2 07 PAGEL G I
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11 close of discov.ry.- The motion of March 1, 1982 asks that the
2] court allow them to intervene, to deny Southern Pacific's
° ["__ 3 motion for summary judgment, and to reopen discovery for an
4 additiomal ninety days. On March 10, 1382, the applicants
5 filed a second motion, requesting the court to allow them to
6 intervene as plaintiff, and they attached a proposed complaint.
1 The applicanil allege the existence of a reoyalty
% agreement between Temple Mountain and Arthur E. White, signed
9‘ on Mareh 26, 1976. (The attached copy of the document shows
luj that it was recorded February 11, 1982, at Book 101, Page 193,
11 by the Recorder of Eureka County. Nevada.) The document pro-
121 vides that Arthur E. White is to receive nine percent of any
13 net profit that might be derived from the mining operation tﬁ
: 14 be developed by Temple Mountain. The agreement sets forth
15 Temple Mountain's interest in the leased property in question
16 (represented to be 320 acres) and in a group of unpatented
17] mining claims {said to be approximately 620 acres). Temple
18 & Mountain agreed:
15 ....on a beat effort basis and at its own
risk and expense and without further contri-
b ) bution or liability to the party hereinafter
R identified to proceed as scOn as possible
| 21 vith_exploration upon the supject lands.
i 2 e orarsvion eubject gt course o
the well understood ‘mincrs risk.!
2; Mr. White, referred to in the agreement as &
24 »gophisticated investor,® appears to have paid $700.00 for
» the nine percent of the net profits, 1In an affidavit attached
* to the March 1, 1982 motion to intervene, David A. White,
:; identified as nephew of Arthur E. White and trustee of the
-19- B06X207 PAOELE2
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Arthur E. White Trust, states that in February, 1931, Arthur E.

White assigned and transferred approximately seventy-eight per=
cent of his interest in the “royalty agreement” to the Trust.

The applicants allege that the "royalty agreement®
will be rendered worthless if the lease between Temple Mountain
and Southern Pacific is not renewed; that they claim an interest
relating to the property which is the subject of the action (by
virtue of the agreement); and that they are so situated that
disposition of the action may as a practital matter impair or
inpede thejir ability to protect that interest., However, nowhere
does it appear from the agreement that any interest in the lease
was ever assigned by Temple Mountain to White. Therefore, their
contract is merely one for money and does not involve a real
property interest, applicants® allegations and agreement not-
withstanding.

Applicants® proposed complaint attached to their
motion of March 10, 1982 is an action by applicants, as plain-
tiffs against Temple Mountain and Southern Pacifie, as defen~
dants. It appears to set forth generally the same matters aa
were alleged in the original complaint, adding that they were
damaged by any fallure of Temple Mountain to comply with the
leass but not praying for any damages against Temple Mountain.

Applicants® motions to intervene attempt to respond
only to Southern Pacific's motions for summary judgment and
do not mention or defend aqgainst Southern Pacific’s motions
to disaiss.

Rule 24 of the Federal Rules of Civil Procedure

govern intervention. The relevant parts of Federal Rules of

-20- BBUK207 PAGEL 63
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Civil Procedure 24 provide:

{a} TInterventicn of Right. Upon timely
application anyone shall be permitted to inter-~
vene in an action:...{2) when the apgplicant
claims an interest relating to the property

or trangaction which 1s the subject of the
action and he 1s so situated that the disposition
of the action may as a practical matter impair
or impede his ability to protect that interest,
unless the applicant’s interest is adequately
represented by existing parties.

(b} Permissive Intervention. Upon timely
application anyone may be permitted to inter—

vene in action:.... (2} when an applicant's
claim or defense and the main acticon have a
gquestion of law or fact in common....

(¢} A person desiring to intervene shall serve

a motion to intervene upon the parties as pro-

vided in Rule 5. The motion shall state the

grounds therefor and shall be accompanied by a

pleading setting forth the claim or defense for

which intervention is sought....

A principal issue as to whether applicants may inter-
vene as a matter of right is whether they fulfiil the "interest®
requirement. No clear definition of this “interest”™ has been
established by the Supreme Court or the Jlower courts. Blake
v. Pallan, 554 F.2d 947 (9th Cir., 1977) 952. (For a discussion
of the difficulties in arriving at a consistent and clear

definition of reguired "interest,” see, Rosebud Coal Sales Ceo.

v._Andrus, 644 F.2d 849 (10th Cir.,198l) and In Re Penn Central

Commercial Paper Litigation, 62 F.R.D. 341 (5.D. N.Y., 1974},

Various courts have commented on the "interest”

requirement:

Several courts, including this one, have,
implicitly, at least, rejected the notion
that Rule 24({a)(2) requires "a specific
legal or equitable interest.* Blake, supra.

To meet this requirement, an applicant for

-21- BOON207 mee gy
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intervention nced not show that he has a

legal or ejuitable interest in jeopardy....

An applicant rust show that he has a “protect=
able interest™ 1n the ocutcore of the litigation
of sufficient magn:tude to warrant inclusion

in the action.... S5mith v. Pugilinan, 6%1

F.2d 1320 (3%th Car., I9580F 1324,

{I]lt is ¢lear that such an interest must be
direct, substantial and significantly
protectable.... An interest which is remote
or contingent is insufficient.... U. 5. w.
Carrols bevelopment Corp., 454 F.Supp. 1215
IN.DU, N Y. 1978).

[Aln interest, to satisfy the reguirements of
Rule 24(a}{2) must be significant, must be
direct rather than contingent, and must be
based on a right which belongs to the proposed
intervenor rather than to an existing party to

the suit.  In Re Penn Central Commercial Paper
Litigation, 62 F.R.D. 441 (5.D., R.Y, 1973)

346,

The interest that applicants allege is an agreement
with plaintiff to be paid a percentage of the net profits of
4 minerals exploration and mining preject to be conducted on
itemized land, including the land leased from defendant.
Applicants are not party to the lease under litigation nor
was it drawn for their benefit. Their position could be
summarized as follows: If plaintiff cannot get the lesase
reinstated, applicants will not be able to be pald by plain-
tiff from any profits that might come froa mining the land,
subject to the lease. Courts generally seem to have found
somewhat similar interests insufficient for intervention pur-
suant to Federal Rules of Civil Procedure 24{a){2}. See,

Rosebud Coal Sales Co. v. Andrus, 644 F.2d 849 (l0th Cir., 198l)

U.S§. v. Carrols Development Corporation, 454 P.Supp. 1219%

(N.D.N.Y., 1978); Warheit v. Osten, 57 F.R.D. 629 (E.D. Mich.,

1473)
2 BORK20 7 MSEL S
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Additicnally, this proceeding will not foreclose

applicants' cause, if any, against plaintiff, with whom they
have their agreement.

Therefore, the applicants have not shown that they
have a protectable interest in the proceeding to entitle them
to intervene pursuant to Federal Rules of Civil Procedure
24{a)(2).

If the court finds they may not intervene by
right, applicants have petitioned the court to allow them
permissive intervention.

Applicants,apparently. hope that the court will
allow them, in effect, to take the position of Temple Mountain
in this case {even though they have designated Temple Mountain
as a defendant in their proposed complaint) and reopen discovery
for ninety days, in an attempt to show that defendant was
required to allow Temple Mountain to renew the lease.

Aside from the fact that applicants would be liti-
gating a cause in which they would not be a real party in
interext as defined in Federal Rules of Civil Procedure 17,
and who are net parties to the lease which this case concerns,
if the court accepts the recommendation on Scuthern Pacific's
motions to dismiss filed on January 14, 1982 and on February 1%,
1982, there will be no cause to litigate.

The courts have not allowed intervenors to revive
& moribund lawsuit. In Cook v. Bates, 92 P.R.D. 120 (S.D.
N.Y. 1981), after a sua sponte dismiszsal of the complaint for
failure to state a claim upen which relief could be granted,

the court refused to allow intervention:

- BOCK20 7 PASEL G 6
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1 There must be an existing litigation inte
which to intervene, Hobbs, v. Police Jury

of Morehouse Parish, 49 F.R.D, 176, 178-9
TWw.D. La., 197G), because intervention

may not be utilized to revive a moribound
lawsuit, McClune v. Shamzh, 5%3 F.2d 482,

-

3 486 (3rd cir.,. 1979}

5 Therefore, it is recommended that the court not

6 exercise its discretion to allow applicants permissive inter-
7 vention and that the two motions to intervene in this proceed-
s ing be denied.

9 SUMMARY

16 The Magistrate, in summary, recommends that the

11 Court issue ilts order disposing of the referred watters as
12 follows:
' 13 1.7 That the motion of defendant, Southern Pacific,

14 to dismiss the complaint in this action for failure to comply

15 with discovery be granted, in that the cause should be dismissed
16 with prejudice; each party to bear its own costs and attorneys® i
17| fees. ‘
18 2. That the motion of plaintiff, Southern Pacific,
19 to strike defendant's motion to dismiss be found to be a

20 belatedly filed response to defendant's motions to dismiss and %
21 should itself be stricken or, in the alternative, be denied, . g
22 3. That the motion of plaintiff, Temple Mountain, i
px ) for a protective order be found to be moot.

24 4. That the motion for summary judgment of defendant, !
25 Southern Pacific, be granted. ‘

26 S. That the motion of Arthur E. White and David E.
27

Va4
28 -24~
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white, Trustee, to intervene and their motion to intervene

w

as plaintiff be denied.

-

DATED this .29 % day of Junc, 1982.

i ol
u“'gn -riz:? STATES PAGISTRATE
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‘ ENTERED OV (2 ge0
s NOV 1 € 1362 B stndy ST ¢ count
6 ¢ ir”c’f-';. H : — rrar
" WL AR Y
8 UNITED STATES DISTRICT COURT
? DISTRICT OF NEVADA
19
n TEMPLE MOUNTAIN INDUSTRIES, INC.,

) 12 Plaintiff, CIV-R-81-183-ECR

“ 13 vs. ORDER

. " SOUTHERN PACIFIC LAND COMPANY,

i 18 befendant.

| 16 /

"' 17 The Court hereby adopts the findings and recommenda-
18 tion of the Magistrate filed on June 2%, 1982, anly as to
19 defendant's Motion for Summary Judgment filed on January 19,
20 1982, and the Motion to Intervene filed on March 1, 1982. The
21 other pending motions are rendered moot by this order.
= IT IS HEREBY ORDERED that defendant's Motion for
3 Summary Judgment filed on January 19, 1982, is GRANTED. The
u Cierk of Court shall forthwith enter judgment in favor of
25 defendant and against plaintiff.
26 IT IS FURTHER ORDERED that the Motion to Intervene
=, filed on March 1, 1982, is DENIED.
” DATED: November [ , 1382. -

j 2 r j
»
18
2 -
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JUDGMENT ON DECISION BY THE COURY

United States District. Conrt . coer oo

ERIBIT B '
t
i

ITERED ctet O
FOR THE ] i Ll uf“/-_-- '-T-(n--—
W15 1832 B . . e
Lo 0T TR
. 3 CiviL ACTION FILE NO. CV=R-8]~183-ECR _
jut :
i
hhs Plaintiff, JUDGMENT !
t
{
SOUTHERS PACIFIC LAND COMPANY, J !

pefendant.

to be considered by
This action came ApiEcoathaboataE K boCEE the Court, Honnrable EIWARD C. REED, JR.
considerad
_ United Staies District Judge, prosding. and the iskues having been duly soeed

- eege and & decusion having bron duly rendered,

1t s Ordered and Adjudged that defendant's Motion for Summary Judgment filed on
January 19, 1982, is GRANTED in favor of defendayt and against plaintiff.

of
g A Ry
Geris

E- ¥ B

) Fronlan
W MDD A4
EUREKA COUNT £, W32 03
RERAE

131268

Dated at Reno, Nevada . this 16th day

of Noverrber . 1982 .

7 Clerk of Court
oy: Ctirve, » el te

Deputy
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