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DEED OF TRUST (WITH SECURITY
AGREEMENT AND FIXTURE FILING)

Trust No. 1

THIS DEED OF TRUST (WITH SECURITY AGREEMENT AND FIXTURE
FILING), dated as of September,1994 (this Deed of Trust),
is executed by SHAWMUT BANK CONNECTICUT, NATIONAL
ASSOCIATION, a national banking association having its
principal office at 777 Main Street, Hartford, CT 06115,
not in its individual capacity, but solely as Owner Trustee
under Trust Agreement No. 1, ("Owner Trustee™ and, for
purposes hereof, the "Trustor"), in favor of FIRST AMERICAN
TITLE COMPANY OF NEVADA, whose mailing address is 241 Ridge
Street, Reno, Nevada 89501, as Trustee ("Trustee") for
benefit of THE FIRST NATIONAL BANK OF CHICAGO, a national
banking association having its principal office at One First
National Plaza, Suite 0126, Chicago, Illinois 60670-0126,
not individually but solely as Indenture Trustee, under the
Indenture referred to below, as Beneficiary and Secured
Party (the "Beneficiary").

RECITALS

WHEREAS, certain capitalized terms, except those
specifically defined in this Deed of Trust, shall have the
respective meanings set forth or referred to in the Trust
Indenture and Security Agreement (Trust No. 1), dated as of
July 15, 1994 (the "Indenture") between Trustor and
Beneficiary, a copy of which is attached hereto as Exhibit A
and by this reference made a part hereof;

WHEREAS, the Owner Participant and the Owner
Trustee (the Trustor of this Deed of Trust) have entered
into Trust Agreement No. 1, dated as of July 15, 1994,
pursuant to which, among other things, the Owner Trustee has
been authorized and directed to execute and deliver the
Indenture and this Deed of Trust;

WHEREAS, the Owner Trustee has entered into the
Participation Agreement among the Owner Participant, the
Indenture Trustee (the Beneficiary of this Deed of Trust),
the Pass Through Trustee and Newmont Gold Company
("Newmont") ;

WHEREAS, concurrently with the execution and
delivery hereof, and by a separate Bill of Sale and Notice
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of Severance (Trust No. 1) (the "Bill of Sale") to be
recorded concurrently herewith Newmont Gold Company
("Newmont") has conveyed to the Owner Trustee (the "Trustor”
herein) a 75% undivided interest (the "Undivided Interest")
in the refractory gold ore treatment facility located
approximately six miles north of Carlin, Nevada (the
"Facility"), as more particularly described in the Bill of
Sale, together with any Modifications and all Components;
and

WHEREAS, by another Bill of Sale and Notice of
Severance (Trust No. 2) Newmont has also conveyed to Shawmut
Bank Connecticut, as Owner Trustee under Trust Agreement No.
2 (the "Other Owner Trustee") the remaining 25% undivided
interest in the Facility; and

WHEREAS, the Facility is located in substantial
part on the Site Interest, and in minor part on the Conveyor
Plot, and is supported by certain uses of the Adjacent
Premises, all as more particularly described in Exhibit B
attached hereto and by this reference made a part hereof
(all of the land described in Exhibit B being hereinafter
collectively referred to as the "Facility Site"); and

WHEREAS, concurrently with the execution and
delivery hereof, the Owner Trustee  (Trustor herein) and the
Other Owner Trustee, as Ground Lessees, and Newmont, as
Ground Lessor, have entered into a Ground Lease and Easement
dated as of September 30, 1994 (the "Ground Lease") to be
recorded concurrently with this Deed of Trust, whereby,
among other things, Newmont has granted to the Owner Trustee
(Trustor herein) and the Other Owner Trustee, as tenants in
common, a lease of the Site Interest and certain easements
with respect to the Conveyor Plot and the Adjacent Premises,
all on the terms and conditions more particularly set forth
in the Ground Lease; and

WHEREAS, the Owner Trustee (Trustor herein) acting
as trustee for the benefit of the Owner Participant pursuant
to Trust Agreement No. 1 and the Participation Agreement,
has entered into a Lease dated as of September 30, 1994,
with Newmont (the "Lease") as evidenced by a Memorandum of
Lease between Owner Trustee and Newmont to be recorded
concurrently with this Deed of Trust (the "Memorandum of
Lease"), whereby the Owner Trustee (Trustor herein) has
leased back to Newmont the Undivided Interest and has
subleased back to Newmont the Site Interest, all on the
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terms and conditions more particularly set forth in the
Lease; and

WHEREAS, the Owner Trustee has agreed by the
Indenture, among other things (i) to provide for the
issuance by the Owner Trustee (x) as of the Closing Date of
its initial Notes in the original aggregate principal amount
of $196,641,000.00 evidencing the repayment obligations of
the Owner Trustee in respect of such Notes, (y) from time to
time, of Supplemental Financing Notes evidencing -the
repayment obligations of the Owner Trustee in respect of a
Supplemental Financing, and (z) as of any Refunding Closing
Date, of its Refunding Note evidencing the repayment
obligation of the Owner Trustee in respect of such Note, all
as provided herein and in the Transaction Documents, and
(ii) to provide for the assignment, security by deed of
trust and pledge by the Owner Trustee to the Indenture
Trustee, as part of the Indenture Estate thereunder, among
other things, of certain of the Owner Trustee’s estate,
right, title and interest in and to the Undivided Interest,
the Lease, the Ground Lease and the Assignment of Contracts
and the Purchase Documents and all payuents and other
amounts received hereunder or thereunder in accordance with
the terms thereof, other than Excepted Payments, as security
for the Owner Trustee’'s obligations to the Indenture Trustee
and the Holders thereunder, under the Notes and under the
Participation Agreement and for the benefit and security of
the Indenture Trustee and such Holders;

WHEREAS, the Owner Trustee (Trustor herein)
desires by this Deed of Trust to grant. a separate trust deed
lien on the Indenture Estate as required by the Indenture
for the benefit of the Holders and the Indenture Trustee and
for the uses and purposes and subject to the Indenture, and
in consideration of the promises and of the covenants
contained in the Indenture, and of the acceptance of the
Notes by the Holders thereof, and for other good and
valuable consideration, the receipt whereof is acknowledged
by the Owner Trustee (Trustor herein);

NOW THEREFORE, the Trustor hereby grants covenants
and agrees as follows:

ARTICLE 1. Grant In Trust

1.1 Grant in Trust with Power of Sale
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Trustor irrevocably grants and assigns to Trustee,
in trust, for the benefit of Beneficiary, with power of sale
and right of entry and possession, all of Trustee's estate,
rights, title and interest in and to that certain real
property located in the County of Eureka, State of Nevada,
which are related to the Facility Site as more particularly
described in Exhibit B attached hereto, and which is
included in the Indenture Estate, as more particularly
described below, including all leasehold estates therein,
all easements and other rights now or hereafter made
appurtenant thereto, all improvements and fixtures now or
hereafter incorporated thereon, all leases thereof, and all
additions and accretions thereto. The real property,
appurtenances, improvements, leases, additions and
accretions are hereinafter called the "Property". It is the
express intention of the parties that the separation of
title to the Site Interest from title to the Undivided
Interests in the Facility as provided for in the Bill of
Sale, the Ground Lease and the Memorandum of Lease is to
remain in effect, and that the Facility (and the Undivided
Interests) shall, at all times be and remain personal
property as to all persons.-and for all purposes, but that
this Deed of Trust shall be effective as a Deed of Trust
lien on any and all portions of the Trust Estate which may
be deemed to be an interest in real property for any
purposes despite such intention of ‘the parties. Trustor
makes the foregoing grant to the Trustee to hold the
Property in trust for the benefit of the Beneficiary, and
for the purposes and upon the terms and conditions
hereinafter set forth.

The Property subject to this Deed of Trust
specifically includes:

1. The Undivided Interest, including, without
limitation, the Lessor’s Share of all Components and
Modifications now existing cr which hereafter may become
part of the Undivided Interest and title to which shall vest
in the Lessor in accordance with the Lease;

2. The Lease including, without limitation, all
Basic Rent, Supplemental Rent, payments relating to
Stipulated Loss Value, Termination Value, the Early Buy-Out
Price, and other applicable purchase price and all other
payments of any kind thereunder payable to the Owner Trustee
and to exercise any election or option or make any decision
or determination or give any notice, consent, waiver or
approval thereunder or in respect thereof, as well as all
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the rights, powers and remedies on the part of the Owner
Trustee, whether acting under any such agreement or by
statute or law or in equity, or otherwise, arising out of
any Event of Default;

3. All right, title -and interest of the Owner
Trustee in, to and under (a) the Bill of Sale and each other
Purchase Document and (b} the Ground Lease and Easement and
(c) the Assignment of Contracts, including, without
limitation, (i) all amounts of rent, insurance proceeds and
condemnation, requisition and other award and payments of
any kind for or with respect to any part of the Indenture
Estate and (ii) subject to the terms of the Indenture, all
rights of the Owner Trustee to exercise any election or
option or to make any decision or determination or to give
or receive any notice, consent, waiver or approval or to
take any other action under or in respect of any such
document, as well as all the right, powers-and remedies on
the part of the Owner Trustee, whether arising under any
document or by statute or at .law or equity or otherwise,
arising out of any Event .of Default;

4. All monies and securities deposited or
required to be deposited with the Indenture Trustee pursuant
to any term of the Indenture or the Lease and held or
required to be held by the Indenture Trustee thereunder;

5. All rents (including Rent), issues, profits,
products, revenues and other income of all property from
time to time subjected or required to be subjected to the
Lien of this Indenture, and all right, title and interest of
every nature whatsoever of the Owner Trustee in and to the
same and every part thereof;

6. All other property of every kind and
description, real, personal and mixed, and interest therein
now held or hereafter acquired by the Owner Trustee pursuant
to any term of any Granting Clause Document, whether or not
subject to the Lien of this Indenture by an Indenture
Supplement; and

7. All proceeds of the foregoing.
but excluding, however, from the Property the Excepted

Payments; and subject, however, to the rights of the Lessee
undexr the Lease.
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1.2 Grant of Security Interest. Thig Deed of Trust is
intended to be a security agreement pursuant to the Uniform
Commercial Code for (i) any and all items of personal
property specified above as part of the Property which,
under applicable law, may be subject to a security interest
pursuant to the Uniform Commercial Code and which are not
herein effectively made part of the real property and (ii)
any and all items of property specified above as part of the
Property which, under applicable law, constitute fixtures
and may be subject to a security interest under Nevada Code
Section 104.9313 (Section 9-313 of the Uniform Commercial
Code); and Trustor hereby grants Beneficiary a security
interest in said property, and in all additions thereto,
substitutions therefor and proceeds thereof, for the purpose
of securing all indebtedness and other obligations of
Trustor now or hereafter secured by this Deed of Trust.
Trustor agrees to execute and deliver financing and
continuation statements covering said property from time to
time and in such form as Beneficiary may require to perfect
and continue the perfection of the Beneficiary’s lien or
security interest with respect to said property. Trustor
shall pay all costs of filing such statements and renewals
and releases thereof and shall pay all reasonable costs and
expenses of any record searches. for financing statements
Beneficiary may reasonably require. Whenever Beneficiary is
entitled to exercise its rights and remedies under Section
4.1 hereof, Beneficiary shall have the rights and remedies
of a secured party under the Uniform Commercial Code, as
well as all other rights and remedies available at law or in
equity, as to such property.

1.3 'Fixture Filing. This Deed of Trust constitutes a
financing statement filed as a fixture filing in the
Official Records of the County Recorder of the county in
which the Property is lonated with respect to any and all
fixtures included within the Property and with respect to
any goods or other personal property that may now be or
hereafter become such fixtures.

ARTICLE 2. OBLIGATIONS SECURED

Trustor makes the forgoing grants under Article 1
hereof for the purpose of securing the following obligations
(collectively, the "Obligations"):  the prompt payment of
the principal of and premium, if any, and interest on, and
all other amounts due with respect to, all Notes from time
to time Outstanding-and the performance and observance by
the Owner Trustee (Trustor herein) of all of its respective
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agreements, covenants and provisions herein in the Indenture
and in the Notes contained for the benefit of the Holders
and the Indenture Trustee (Beneficiary herein) and for the
uses and purposes and subject to the terms and provisions of
the Indenture and of this Deed 6f Trust.

ARTICLE 3, RIGHTS AND DUTIES OF THE PARTIES

3.1 Acceptance of Trust; Notice of Indemnification.
Trustee accepts this trust when this Deed of Trust, duly
executed and acknowledged, becomes a public record as
provided by law. Trustee is not obligated to notify any
party hereto of pending sale under any other deed of trust
or of any action or proceeding in which Trustor, Beneficiary
or Trustee shall be a party unless Trustee brings such
action. Trustee shall not be obligated to perform any act
required of it hereunder unless the performance of such act
is requested in writing and Trustee is reasonably
indemnified against loss, cost, liability and expense.

3.2 Ppowers of Trustee. From time to time, upon
written request of Beneficiary, so long as remedies are not
being exercised pursuant to Article 4 hereof, and upon
presentation of this Deed of Trust for endorsement, and
without affecting the perscnal liability of any person for
payment or performance of the Obligations secured hereby,
Trustee may, without liability therefor and without notice,
(i) reconvey all or any part of the Property, (ii) consent
of the making of any map or plat thereof, (iii) join in
granting any easement thereon, (iv) join in any declaration
of covenants and restrictions, or (v) join'in any extension
agreement or any agreement subordinating the lien or charge
hereof. Trustee or Beneficiary may from time to time apply
to any court of competent jurisdiction for aid and direction
in the execution of the trusts hereunder and the enforcement
of the rights and remedies available hereunder, and Trustee
or Beneficiary may obtain orders or decrees directing or
confirming or approving acts in the execution of said trusts
and the enforcement of said remedies. Trustee has no
obligation to notify any party of any pending sale or any
action or proceeding unless held or commenced and maintained
by Trustee under this Deed of Trust. Trustor shall pay to
Trustee reasonable compensation and reimbursement for
services and expenses in the administration of the trusts
created hereunder during the exercise by it of rights and
remedies pursuant to Article 4 hereof, including reasonable
attorneys’ fees.
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3.3 Substitution of Trustees. From time to time, by a
writing signed and acknowledged by Beneficiary and recorded
in the Office of the Recorder of the County in which the
Property is situated, Beneficiary may appoint another
trustee to act in the place and stead of Trustee or any
successor. Such writing shall refer to this Deed of Trust
and set forth the date, book and page of its recordation.
The recordation of such instrument of substitution shall
discharge Trustee herein named and shall appoint the new
trustee as the trustee hereunder with the same effect as if
originally named Trustee herein. A writing recorded
pursiant to the provisions of this Section 5.3 shall be
conclusive proof of the proper substitution of such new
trustee.

3.4 Reconvevance. Upon Beneficiary’s written request,
and upon surrender to Trustee for cancellation of this Deed
of Trust and any note, instrument or instruments, setting
forth all Obligations secured hereby, Trustee shall
reconvey, without warranty, the Property or that portion
thereof then held hereunder. The recitals of any matters or
facts in any reconveyance executed hereunder shall be
conclusive proof of the truthfulness therecf. To the extent
permitted by law, the reconveyance may describe the grantee
as "the person or persons legally entitled thereto."

Neither Beneficiary nor Trustee shall have any duty to
detexrmine the rights of persons claiming to be rightful
grantees of any reconveyance. When the Property has been
fully reconveyed, the last such reconveyance shall operate
as a reassignment of all future rents, issues and profits of
the Property to the person or persons legally entitled
thereto, unless such reconveyance expressly provides to the
contrary.

ARTICLE 4. DEFAULT PROVISIONS

4.1 Rights and Remedies. After an acceleration of the
Notes pursuant to the Indenture whenever Beneficiary is
entitled to exercise its remedies under Section 4.03(b) of
the Indenture, Beneficiary and Trustee, to the fullest
extent permitted by law and by the Indenture, shall each
have the following rights and remedies:

(a) To commence and maintain an action or actions
in any court of competent jurisdiction to foreclose this
instrument as a mortgage or to obtain specific enforcement
of the covenants of Trustor hereunder, and Trustor agrees
that such covenants shall be specifically enforceable by
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injunction or any other appropriate equitable remedy and
that for the purposes of any suit brought under this
subsection, Trustor waives the defense of laches and any
applicable statute of limitations;

(b) Beneficiary or its employees, acting by
themselves or through a court-appointed receiver may enter
upon, possess, manage and operate the Property or any part
thereof. No action taken by Beneficiary under this
subsection shall cure or waive any of its rights hereunder
or under the Indenture. Beneficiary or Trustee, or any
employee or agent of Beneficiary or Trustee, or a receiver
appointed by a court, make take any action or -bring any
proceeding hereunder without regard to the adequacy of the
security for the Obligation secured hereunder;

(c) To execute a written notice of its election
to cause the Property to be sold to satisfy the Obligations
secured hereby. Trustee shall give and record such notice
as the law then requires as a condition precedent to a
Trustee’s sale. When the minimum period of time required by
law after such notice has elapsed, Trustee, without notice
to or demand upon Trustor except as otherwise required by
law, shall sell the Property at-the time and place of sale
fixed by it in the notice of sale, either as a whole or in
separate parcels and in such order as it or Beneficiary may
determine, at public auction to the highest bidder for cash,
in lawful money of the United States, payable at time of
sale (the Obligations hereby secured being the equivalent of
cash for purposes of said sale). Trustor shall have no
right to direct the order in which the Property is sold.
Trustee may postpone sale of all or any portion of the
Property by public announcement at such time and place of
sale, and from time to time thereafter may . postpone such
sale by public announcement at such time fixed by the
preceding postponement. Trustee shall deliver to the
purchaser at such sale a deed conveying the Property or
portion thereof so sold, but without any covenant or
warranly, express or implied. The recitals in such deed of
any matters or facts shall be conclusive proof of the
truthfulness thereof. Any person, including Trustee,
Trustor or Beneficiary, may purchase at such sale.

In connection with any sale or sales hereunder,
Beneficiary may elect to- treat any of the Property that
consists of a right in action or is property that can be
severed from the real property covered hereby or any
improvements thereon without causing structural damage
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thereto as if the same were personal property or a Fixture,
as the case may be, and dispose of the same accordance with
applicable law, separate and apart from the sale of real
property. Any sale of any personal property or fixtures
hereunder shall be conducted in any manner permitted by the
Uniform Commercial Code.

After deducting all costs, fees and expenses of Trustee
and of this trust, including all costs of evidence of title
and attorneys’ fees in connection with sale, Trustee shall
apply the proceeds of sale in accordance with the Indenture;
and

(d) To resort to and realize upon the security
hereunder and any other security now or hereafter held by
Beneficiary in such order and manner as Trustee and
Beneficiary or either of them may, in their sole discretion,
determine; and resort to any or all such security may be
taken concurrently or successively and in one or several
consolidated or independent judicial actions or lawfully
taken non-judicial proceedings, or both.

4.2 Remedies Cumulative. "All rights and remedies of
Beneficiary and Trustee hereunder-are cumulative and in
addition to all rights and remedies provided by the
Indenture or by law.

4.3 Releases, Extensions, Modifications and Additional
Security. Without affecting the liability of any person for

payment of any Obligation secured hereby, or the lien or
priority of this Deed of Trust upon the Property,
Beneficiary may, from time to time, with or without notice,
do one or more of the following: release any Person’s
liability for the payment or satisfaction of any Obligation
secured hereby, make any agreement or take any action
extending the maturity or otherwise altering the terms or
increasing the amount of any Obligation secured hereby, and
accept additional security or release all or a portion of
the Property and/or other security held to secure the
Obligations secured hereby, all subject only to any
applicable limitations of the Indenture.

4.4 Marshalling. Trustor hereby waives any right to
require that any security given hereunder or under any other
agreement securing the Obligations secured hereby be
marshalled and further waives any right otherwise available
in respect to marshalling of assets which secure any
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Obligation secured or imposed hereby or to require
Beneficiary to pursue its remedies against any such assets.

4.5 Indenture. This Deed of Trust is being entered
into pursuant to the Indenture and is subject to the terms
thereof. Trustee and Beneficiary hereby confirm that the
exercise of their rights and remedies under Article IV
hereof or otherwise arising hereunder out of the failure of
Trustor to perform any of the Obligations may only be
exercised at such time as Beneficiary would be entitled to
exercise its rights against Trustor under the Indenture
after an Indenture Event of Default (as that term is defined
in the Indenture).

4.6 Lessee’s Rights Under the Lease and _to Facility
Site. (a) So long as no Event of Default (as defined in the
Lease) shall exist, neither Beneficiary nor Trustee shall
take or cause to be taken any action contrary to Lessee's
right to quiet enjoyment of, and the continuing possession,
use and operation of, the Facility and the Facility Site
during the Lease Term, except in accordance with the
provisions of the Lease.

(b) Nothing in this Deed of Trust shall affect
Lessee’s rights to any portion of the Facility Site or to
any portion of improvements located thereon to the extent
such portion of the Facility Site or any such improvements
are not part of the Trust Estate or Indenture Estate.

ARTICLE 5. ~MISCELLANEOUS PROVISIONS

5.1 Non-Waiver. By accepting payment of any sum
secured hereby after its due date or late performance of any
Obligation secured hereby, Beneficiary shall not waive its
right against any Person obligated directly or indirectly
hereunder or on any Obligation hereby secured, either to
require prompt payment or performance when due of all other
sums and Obligations so secured or to declare default for
failure to make such prompt payment or performance. No
exercise of any right or remedy by Bencficiary or Trustee
hereunder or under the Indenture shall constitute a waiver
of any other right or remedy herein contained or provided by
the Indenture or by law.

5.2 Further Assurances. Trustor shall, upon demand by
Beneficiary or Trustee, execute, acknowledge (if
appropriate) and deliver any and all documents and
instruments and do or cause to be done all further acts
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reasonably necessary or appropriate to effectuate the
provisions hereof.

5.3 Severability. 1If any term of this Deed of Trust,
or the application thereof to any person or circumstances,
shall, to any extent, be invalid or unenforceable, the
remainder of this Deed of Trust, or the application of such
terms to persons or circumstances other than those as to
which it is invalid or unenforceable, shall not be affected
thereby, and each term of this Deed of Trust shall be valid
and enforceable to the fullest extent permitted by law.

5.4 Successors in Interest. The terms, covenants, and
conditions herein contained shall be binding upon and inure
to the benefit of the heirs, successors and assigns of the
parties hereto.

5.5 Request for Notice. To the extent provided by
law, Trustor hereby requests that a copy of any notice of
default and/or notice of sale filed pursuant hereto be
mailed to Trustor at the addresses by Trustor and Owner
Participant and in the manner provided in the Indenture.

5.6 Headings. The headings of the articles and
sections of this Deed of Trust are for convenience only and
do not limit its provisions.

5.7 Applicable Law. This Deed of Trust shall be
construed under and interpreted in accordance with the laws
of the state in which the Property is located.
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IN WITNESS WHEREOF, Trustor has executed this Deed of
Trust on the day and year set forth above.

SHAWMUT BANK CONNECTICUT,
NATIONAL ASSOCIATION, not in its
individual capacity but soclely as
trustee under Trust Agreement No.
1 with Philip Morris Capital
Corporation dated as of July 15,
1994.

Title: ,d 2 r/’mJ?’ /// (e va.,
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STATE OF NEW YORK )

) 88.
COUNTY OF NEW YORK )

On September 28, 1994, personally appeared before

me a Notﬁ;x Public in and for said State,frw&&\i; L

yA4VAL¢‘ , personally known or proved to me to be
the person whose name is subscribed to the foregoing
document and who acknowledged that (s)he executed the same
on behalf of Shawmut Bank Connecticut, N.A,

of, . .
1([, lraan ?\ s g egatn.
Nofary Public Y

MELISSA J. MARASIGAN
Notary Pulilic, State of New York
_ No. 31-5020506
Ouahﬂe;d in New York County
Commission Expires July 13, 1996
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TRUST INDENTURE AND SECURITY AGREEMENT
Dated as of July 15, 1994,
Between

SHAWMUT BANK CONNECTICUT, NATIONAL ASSOCIATION,
as
Owner Trustee under
Trust Agreement No. 1, dated as of
July 185, 1994,
with Philip Morris Capital Corporation

and
THE FIRST NATIONAL BANK OF CHICAGO,

not individually but
solely as Indenture Trustee

NEWMONT GOLD ORE TREATMENT FACILITY
Trust No. 1
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TRUST INDENTURE AND SECURITY AGREEMENT

Trust Ne. 1

THIS TRUST INDENTURE AND SECURITY AGREEMENT, dated as
of July 15, 1994 (this Indenture), between SHAWMUT BANK CONNECTICUT,
NATIONAL ASSOCIATION, a national banking association having its principal office
at 777 Main Street, Hartford, CT 061135, as Owner Trustee under Trust Agreement
No. | referred to below, and THE FIRST NATIONAL BANK OF CHICAGO, a
national banking association having its principal office at One First National Plaza,
Suite 0126, Chicago, lllinois 60670-0126, not individually but solely as Indensure

Trustee hereunder.
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WITNESSETH:

WHEREAS, all capitalized terms used herein shall have the respective
meanings sct forth or referred to in Article [ hereof;

WHEREAS, the Owner Participant and the Owner Trustee have entered
into Trust Agreement No. 1, dated as of July 15, 1994, whereby, among other things,
(i) the Owner Trustee has declared a certain trust for the use and benefit of the Owner
Participant and (ii) the Owner Trustee has been authorized and directed to execute and
deliver this Indenture;

WHEREAS, the Owner Trustee has entered into the Participation
Agreement among the Owner Participant, the Indenture Trustee, the Pass Through
Trustee and Newmont;

WHEREAS, the Owner Trustee, acting as trustee for the benefit of the
Owner Participant, pursuant to Trust Agreement No. | and the Participation
Agreement, intends to purchase the Undivided Interest from Newmont and lease such
Undivided Interest to Newmont pursuant to the Lease;

WHEREAS, the Owner Trustee desires by this Indenture, among other
things (i) to provide for the issuance by the Owner Trustee (x) as of the Closing Date
of its initial Notes evidencing the repayment obligations of the Owner Trustee in respect
of such Notes, (y) from time to time, of Supplemental Financing Notes evidencing the
repayment obligations of the Owner Trustee in.respect of a Supplemental Financing,
and (z) as of any Refunding Closing Date, of “its Refunding Note evidencing the
repayment obligation of the Owner Trustee in respect of such Note, all as provided
herein and in the Transaction Documents, and (i) to provide for the assignment and
pledge by the Owner Trustee 1o the Indenture Trustee, and for the grant of the lien and
encumbrance of a separatec Deed of Trust by Owner Trustee for the benefit of the
Indenture Trustee, as part of the Indenture Estate hereunder, among other things, of
certain of the Owner Trustee's estate, right, title and interest in and to the Undivided
Interest, the Lease, the Facility Agreements and the Purchase Documents and all
payments and other amounts reccived hereunder or thereunder in accordance with the
terms hereof, other than Excepted Payments, as security for the Owner Trustee's
obligations to the Indenture Trustee and the Holders hereunder, under the Notes and for
the benefit and security of the Indenture Trustee and such Holders;
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WHEREAS, all things have been done to make the Notes, when
executed, delivered and issued by the Owner Trustee and authenticated and delivered
by the Indenture Trustee hereunder, the valid obligations of the Owner Trustee; and

WHEREAS, all things necessary to make this Indenture the valid,
binding and lega! obligation of the Owner Trustee, for the uses and purposes herein set
forth, in accordance with its terms, have been done and performed and have happened;

GRANTING CLAUSE

NOW, THEREFORE, THIS TRUST INDENTURE AND SECURITY
AGREEMENT WITNESSETH, that, to secure the prompt payment of the principal of
and premium, if any, and interest on, and all other amounts due with respect to, all
Notes from time to time OQutstanding and the performance and observance by the Owner
Trustee of all of its respective agreements, covenants and provisions herein and.in the
Notes contained for the benefit of the Holders and the Indenture Trustee and for the
uses and purposes and subject to the terms and provisions hereof, and in consideration
of the premises and of the covenants herein contained, and of the acceptance of the
Notes by the Holders thereof, and for other good and valuable consideration, the receipt
whereof is hercby acknowledged, the Owner Trustee has granted, bargained, sold,
assigned, transferred, conveyed, pledged and confirmed, and does hereby grant,
bargain, sell, assign, transfer, convey, pledge and confirm, unto the Indenture Trustee
and ils successors and assigns for the security and benefit of the Indenture Trustee and
the Holders from time to time of the Notes, a first priority security interest in, and by
separate Deed of Trust the Owner Trustee is concurrently granting for the benefit of
the Indenture Trustee a first priority-trust deed lien-on, all the estate, right, title and
interest of the Owner Trustee in, to and under the following described property,
documents, rights and privileges (which collectively constitute the Indenture Estate),
to wit:

1. The Undivided Interest, including, without limitation, the Lessor’s
Share of all Components and Modifications now existing or which hereafter may
become part of the Undivided Interest and title to which shall vest in the Lessor in
accordance with the Lease;

2. The Lease, including, without limitation, all Basic Rent,
Supplemental Rent, payments relating to Stipulated Loss Value, Termination Value, the
Early Buy-Out Price, any other applicable purchase price and all other payments of any
kind thereunder payable to the Owner Trustee and to exercise any election or option or
make any decision or determination or give any notice, consent, waiver or approval
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thereunder or in respect thercof, as well as all the rights, powers and remedies on the
part of the Owner Trustee, whether acting under any such agreement or by statute or
law or in cquity, or otherwise, arising out of any Event of Default;

3. Allright, title and interest of the Owner Trustee in, to and under
(a) the Bill of Sale and each other Purchase Document and (b) the Ground Lease and
Easement and (c) the Assignment of Contracts, including, without limitation, (i) all
amounts of rent, insurance proceeds and condemnation, requisition and other awards
and payments of any kind for or with respect to any part of the Indenture Estate and
(ii) subject to the terms of this Indenture, all rights of the Owner Trustee to exercise
any election or option or to make any decision or determination or to give or receive

any notice, consent, waiver or approval or to take any other action under or in respect |

of any such document, as well as all the rights, powers and remedies on-the part of the
Owner Trustee, whether arising under any document or by statute or at law or equity
or otherwise, arising out of any Event of Default;

4. All monies and securities deposited or required to be deposited with
the Indenture Trustee pursuant to any term of this Indenture or the Lease and held or
required to be held by the Indenture Trustee hereunder;

5. All rents (including Rent), issues, profits, products, revenues and
other income of all property from time to time subjected or required to be subjected to
the Lien of this Indenture, and all right; title and. interest of every nature whatsoever
of the Owner Trustee in and to the same and every part thereof;

6. All other property of every kind and description, real, personal and
mixed, and interests therein now held or hereafter acquired by the Owner Trustee
pursuant to any term of any Granting Clause Document; whether or not subjected to the
Lien of this Indenture by an Indenture Supplement; and

7. All proceeds of the foregoing.

but excluding, however, from the Indenture Estate the Excepted Payments; and subject,
however, to the rights of the Lessee under the Lease.

Concurrently with the delivery of its request for authentication of the
Notes to be issued on the Closing Date, the Owner Trustee will deliver to the Indenture
Trustee the original executed counterpart of the Lease, marked "Original” as provided
in Section 21(e) of the Lease, together with executed copies of each Purchase
Document.
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HABENDUM CLAUSE

TO HAVE AND TO HOLD ali and singular the aforesaid property unto
the Indenture Trustee, its respective successors and assigns, in trust for the benefit and
security of the Indenture Trustee ‘and the holders from time to time of the Notes,
without any priority of any onc Note above any other, and for the uses and purposes
and subject to the terms and provisions set forth in this Indenture.

It is expressly agreed that anything herein contained to the contrary not-
withstanding, the Owner Trusice shall remain liable under each Granting Clause Docu-
ment to perform all of the obligations assumed by it thereunder all in accordance with
and pursuant to the terms and provisions thereof, and neither the Indenture Trustee nor
the holder of any Note or Notes shall have any obligation-or liability under any
Granting Clause Document solely by reason of the assignments hereunder, nor shall any
of the Indenture Trustee or the Holders of the Notes be required or obligated in-any
manner to perform or fultill any obligations of the Owner Trustee under or pursuant
to any Granting Clause Document or, except as herein expressly provided, 1o make any
payment, or to make any inquiry as to the nature or sufficiency of any payment
received by them, or present or file any claim, or take any action to collect or enforce
the payment of any amounts which may have been assigned. to them or to which they
may be entitled at any time or times.

Pursuant to the provisions of the Lease, the Lessee is directed to make
all payments of Rent (other than Ground Lease Rent) to either (i) in the case of
payments other than Excepted Payments, the Owner Trustee or as the Owner Trustee
may otherwise direct by notice in writing to the Lessee, or (ii) in the case of Excepted
Payments, the Person-entitled to receive such payments, at such address as such Person
may direct by notice in writing to the Lessee. The Owner Trustee agrees that, so long
as any Notes shall be Outstanding hereunder, all payments described in clause (i) above
shall be directed o be made to the Indenture Trustee and-that if it should receive any
such payments or any proceeds for or with respect to the Indenture Estate, it will
promptly forward such payments to the Indenture Trustes or in accordance with the
Indenture Trustee's instructions.

The Owner Trustee does hereby warrant and represent that it has not
assigned or pledged, and hereby covenants that it will rot assign or pledge, so long as
the assignment hereunder shall remain in effect, any of its estate, right, title or interest
hereby assigned, to anyone other than the Indenture Trustee (it being understood that
the foregoing shall not, subject to the provisions hereof, limit the rights of the Owner
Trustee to assign its rights to-its successor or assigns as contemplated by the Trust
Agreement), and that it will not, except as permitted by this Indenture or with respect
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to Excepted Payments, accept any payment from the Lessee, enter into any agrecment
amending or supplementing any Granting Clause Document, execute any waiver or
modification of, or consent under, the terms of any Granting Clause Document.

Notwithstanding the Granting Clause or any of the preceding paragraphs,
there are hereby excluded from the foregoing sale, transfer, assignment, grant, pledge
and sccurity interest all Excepted Payments, and nothing contained in the Granting
Clause or any of the preceding paragraphs shall impair in any respect the rights of the
Owner Trustee under Sections 2,12, 4.02, 4.03, 5.07, 8.01 or 8.02 hercof.

IT IS HEREBY COVENANTED AND AGREED by and between the
partics hereto as follows:

ARTICLE 1
DEFINITIONS

SECTION 1.01. Indenture Definitions.. For all purposes of this
Indenture, each Indenture Supplement delivered hereunder and each Note issued
pursuant to the provisions hereof (and all Schedules, Exhibits, Appendices or other
attachiments hereto or thereto), the following terms shall have the following meanings
(such definitions to be equally applicable to both the singular and plural forms of the
terms defined and, to the extent that such definitions relate to agreements or
instruments, such terms shall mean such agreements.or instruments as the same may
from time to time be supplemented or amended or the terms thereof waived or modified
to the extent permitted by, and in accordance with, the terms thereof, hereof and of the
Transaction Documents):

Applicable Rate shall mean, with respect to any Notes issued hereunder
from time to time (including any Refunding Notes or Supplemental Financing Notes),
the interest rate per annum specified in such Note or Notes.

Debr shall mean any liability for borrowed money, or any liability for
the payment of money, or other liabilities evidenced or to be evidenced by bonds,
debentures, notes or other similar instruments.

Dollars and $ means the lawful currency of the United States of America.

Early Buy-Our Notice shall mean a written notice of the Lessee or Owner

- Trustee 'stating that the Notes Outstanding will be redeemed in respect of the matters
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specified in clause (iii) of the first sentence of Section 2.13 hereof, which notice shall
specify the Early Buy-Out Date and which shall, whenever given, not be deemed
effective for purposes hereof until the date which is 45 days prior to the applicable
Early Buy-Out Date.

Granting Clause Documenr shall mean each of the documents referred
to in clauses 2 and 3 of the Granting Clause of this Indenture,

Holder or holder shall mean any registered holder from time to time of
one or more Notes.

Indenture Defaulr shall mean an Indenture Event of Default or an event
which, after the giving of notice or lapse of time, or both, would become an Indenture
Event of Default.

Indenture Estare shall have the meaning specified in the Granting Clause
hereof.

Indenture Event of Defaylt shall have the meaning specified in Section
4.01 hereof.

Indenture Supplement shall mean a supplement to this Indenture, in sub-
stantially the form of Exhibit A hereto, with such other or alternate provisions as shall
be consistent with or required by the terms hereof (including Section 2.15 hereof),
which shall, in appropriate cases, describe items of property or equipment included in
the property of the Owner Trustee covered by and subject to the Lien of this Indenture
or the Deed of Trust, and which shall also, in appropriate cases, include a separate
amendment of the Deed of Trust in recordable form.

Independent Investment Bunker shall mean an independent investment
banking institution of national standing appointed by the Lessee on behalf of the Owner
Trustee (or directly by the Owner Trustee if an Event of Default has occurred aud is
continuing) and identified from time to time in a writing delivered to the Indenture
Trustee.

huerest Payment Date shall mean, (A) with respect to the Notes issued
on the Closing Date (including any Note issued in replacement of or exchange for any
thereof as herein provided), July 5, 1995 and each January 5 and July 5 occurring
thereafter and (B) with respect to any other Notes issued hereunder (including any Note
issued in replacement of or exchange for any thereof as herein provided), the date or
dates specified in such Notes, and ending, in each case, on the date all amounts payable
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in respect of such Note have been paid in full; provided that if any such day is not a
Business Day then the relevant Interest Payment Date shall be the next succeeding
Business Day.

Make Whole Premium Amounr shall mean, with respect to any Note
redeemed in accordance with Section 2.12 (in the event the Indenture Trustee shall not
have accelerated the Notes), Section 2.13 (i), 2.13 (iii), 2.13 (iv) or Section 2,14 prior
to the Early Buy-Out Date, the excess, if any, of (a) the sum of the present value of
each of the remaining scheduled principal and interest payments from the Redemption
Date to maturity of such Note, discounted to the applicable Redemption Date on a
semiannual basis at the Treasury Rate over (b) the aggregate unpaid principal amount
of such Note to be redeemed on such Redemption Date plus any accrued and unpaid
interest thereon, as calculated by the Independent Investment Banker.

Majoriry in Interest of Holders of the Notes as of a particular date of
determination shall mean (A) subject to clause (B) of this definition, the Holders of
more than 66-2/3% in aggregate unpaid principal amount of all Notes Outstanding as
of such date or (B) to the extent that a particular matter or question relates only to the
Notes of a particular series, the Holders of more than 66-2/3% in aggregate unpaid
principal amount of all Notes Outstanding as of such date in respect of such series;
(excluding, in each case, any Notes held by (2) the Owner Trustee, the Owner Par-
ticipant or any Affiliate of any thereof, or any-interests of the Qwner Participant therein
by reason of subrogation pursuant to Section 4.02 hereof (unless, in any such case, all
then Outstanding Notes or, in the case of clause (B) hercof, Notes of the relevant
series, shall be held by one or more of the Owner Trustee, the Qwner Participant or
any Affiliate of any thereof) or (b) the Lessee or any Affiliate thereof). In all cases in
which a Majority in Interest of Holders of the Notes is entitled to direct the Indenture
Trustee to take any action or otherwise advise the Indenture Trustee, each Holder of
Notes then Outstanding, or its duly authorized agent or attorney-in-fact, shall be entitled
to direct the Indenture Trustee only with respect to the aggregate unpaid principal
amount of Notes (or portion thereof) issued and Outstanding which are registered in the
name of such Holder and which are certified by such Holder or its duly authorized
agent or attorney-in-fact to be (i) held by it for its own account and not pledged as
collateral for any of its obligations or held for the benefit of other Persons (including,
without fimitation, holders of Pass Through Certificates) or (ii) pledged as collateral for
one or more of its obligations, or obligations with respect to which it is acting as trustee
under a related indenture or held for the benefit of other Persons (including, without
limitation, holders of Pass Through Certificates), but in respect of which it has received
a directive, satisfactory in'form and substance to the Indenture Trustee, given by the
holder or holders of a proportionate interest in the obligations secured by, or evidencing
a beneficial interest in, such Notes in accordance with the instrument governing such
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obligations. More than one direction can be given by a registered Holder of Notes or
its duly authorized agent or attorney-in-fact pursuant to clause (ii) of the preceding
sentence, and such directions may be contradictory or inconsistent, so long as each
dircction to tuke or refrain from taking the action specified thercin or otherwise
advising the Indenture Trustee meets the requirements of said clause (ii).

Note shall mean any Note issued hereunder (including the Notes issued
on the Closing Date, any Refunding Note or Supplemental Financing Note) substantially
in the form set forth in Scction 2.01 hereof, as each such form may be varied pursuant
to the terms hercof or thereof, and such term includes any such Note issued hereunder
in exchange for or in replacement of any thereof in accordance with the terms hereof.

Note Register shall have the meaning specified in Section 2.09 hereof.

Optional Redemprion Norice shall mean a written notice given by the
Owner Trustee, at the direction of the Owner Participant, to the effect that the Owner
Trustee intends to exercise its rights under Section 2.12 hereof to cause a redemption
of all, but not Iess than all, of the Notes then Outstanding, which notice shall, in order
to be effective for purposes of such Section 2.12, specify the Indenture Event of Default
in respect of which such election is being made, if applicable, and shall contain an
irrevocable commitment of the Owner Trustee to take the actions contemplated therein
(including payment of thc Redemption Price on the applicable Redemption Date).

Principal Payment Date shall mean, with respect to each Note, each date
on which a regularly scheduled payment of principal.is due thereunder in accordance
with: the terms thereof,

Record Date shall mean, with respect to the interest or principal payable
on any Interest Payment Date or Principal Payment Date, as the case may be, the last
calendar day (whether or not a Business Day) which is more than 15 calendar days
prior to the related Interest Payment Date or Principal Payment Date and, with respect
to any other amount payable hereunder or under the Notes, the last calendar day
(whether or not.a Business Day) whick is more than 1S days prior to the date such
amount is to be received by the Indenture Trustee as berein and in the Notes provided.

Recourse Amount shall have the meaning set forth in Section 2.05 hereof.

Redemption Date shall mean any date upon which the Notes are to be
redeemed pursuvant to Sections 2.12, 2.13 or 2.14 hereof.
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Redemption Price shall mean the price at which the Notes are to be
redeemed, determined as of the applicable Redemption Date, pursuant to Sections 2.12,
2.13 or 2.14 hereof.

Refunding Dare shall mean, in respect of each Refunding, the date upon

which such Refunding shall occur.

Regular Distribution Date shall have the meaning set forth in the Pass
Through Trust Agreement.

Treasury Rate shall mean, with respect to the determination of a Make
Whole Premium Amount, (i) in the case of a Note bearing a final stated maturity of less
than one year after the related Redemption Date, a rate of interest per-annum,
determined by the Independent Investment Banker as of the Treasury Rate Quote Date,
equal 1o the average yield 1o maturity of, and resulting from the bidding for (on a
government bond equivalent basis) the applicable United States Treasury Bill due the
week in which such final stated maturity occurs or (i) in the case of all other Notes,
a rate of interest.per annum determined by the Independent Investment Banker as of the
Treasury Rate Quote Datc; to be equal to the average yield to maturity of, and resulting -
from the bidding for, the most comparable United States Treasury Notes, as identified
by the Independent Investment Banker, corresponding in maturity to the Weighted
Average Life to Maturity of the Notes then subject to the related redemption (or, if
there is no maturity corresponding to such Weighted Average Life to Maturity, an
interpolation, on a straight-line basis, between the yield on (a) the United States
Treasury Note with a constant maturity closest to and greater than the Weighted
Average Life to Maturity of such Notes and (b) the United States Treasury Note with
a constant maturity closest to and less than such Weighted Average Life to Maturity);
such yield to be determined by the Independent Investment Banker by reference to the
yield of the relevant United States Treasury Notes (rounded, if necessary to the nearest
17100 of 1% with any figure of 1/200 of 1% or above rounded upward) as published
in "Statistical Release H.15 (519), Selected Interest Rates” (or any successor
publication) by the Board of Governors of the Federal Reserve System at or prior to
12:00 noon New York time, on the Treasury Rate Quote Date.

Treasury Rate Quote Daie shall mean, with respect to the determination
of a Redemption Price, the third Business Day preceding the applicable Redemption
Date.

Weighted Average Life to Marturiry shall mean, with respect to any indebt-

edness as at the time of determination thereof, the number of years obtained by dividing
the then Remaining Dollar Years of such indebtedness by the then outstanding principal
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amount of such indebtedness.  The term Remaining Dollar Years of any indebtedness
means the amount obtained by (i) multiplying the amount of each then remaining
sinking fund, serial maturity or other required repayment of principal, including
repayment at final maturity, by the number of years (calculated to the nearest 1/12)
which will elapse between the date of determination and the date of that required repay-
ment, and (i) totalling all the products obtained in the preceding clause (i).

SECTION 1.02. Other Definitions. For all purposes of this Indenture,
capitalized terms used herein without other definition shall have the meanings assigned
thereto in Appendix A to the Participation Agreement. A copy of such Appendix A is
annexed hereto as Schedule 1 and hereby incorporated herein by reference.

ARTICLE 11

THE NOTES
SECTION 2.01. Forns of the Notes. The Notes shall each be substan-
tially in the form set forth below, with such changes that are not inconsistent with the
terms of this Indenture as the Lessee shall deem desirable (and indicate in writing to
the Owner Trustee and the Indenture Trustee) and are consented to by the Owner

Trustee (such consent not to be unreasonably withheld) at or prior to the time such Note
is issued (the provisions set forth below. constituting part of this Indenture).
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SECURED NOTE

ISSUED IN CONNECTION WITH LEASE OF AN UNDIVIDED INTEREST
IN THE NEWMONT GOLD ORE TREATMENT FACILITY TO
NEWMONT GOLD COMPANY
TRUST No. 1

THIS NOTE HAS NOT BEEN AND WILL NOT BE REGISTERED UNDER THE
SECURITIES ACT OF 1933, AS AMENDED (THE "SECURITIES ACT"), AND
MAY NOT BE SOLD, PLEDGED OR OTHERWISE TRANSFERRED IN
VIOLATION OF THE REGISTRATION REQUIREMENTS OF THE
SECURITIES ACT.

SHAWMUT BANK CONNECTICUT, NATIONAL ASSOCIATION,
not in its individual capacity but solely as Owner
Trustee under Trust’ Agreement No. 1,
dated as of July 15, 1994,
with the Owner Participant

No. New York, New York
Original Principal Amount: Issue Date:
$ —, 199_
Interest Rate: Maturity Date:

% v —

SHAWMUT BANK CONNECTICUT, NATIONAL ASSOCIATION,
not in its individual capacity but solely as Owner Trustee (herein in such capacity called
the "Owner Trustee™) under that certain Trust Agreement No. 1, dated as of July 15,
1994, between the Owner Participant named therein and the Owner Trustee, hereby
Promises 10 pay 10 or its vegistered assigas, the principal sum of § {

Dollars), such principal sum to be repaid in installments having the
principal amounts set forth in Annex A hereto on the Principal Payment Dates therein
indicated, together with interest at a rate per annum equal to the rate specified above
under the caption "Interest Rate” on the unpaid principal amount hereof from time to
time outstanding from-and including the date hereof to but not including the date on
which such principal amount is paid in full, payable in arrears on each Interest Payment
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Date (as defined in the Indenture referred to below) and on the date of any payment of
principal hereof; provided, however, that, if any principal amount in respect of this
Note, or any interest in respect of the outstanding principal amount hereunder, is paid
on a date other than an Interest Payment Date, interest at the rate hercinabove provided
for shall continue to accrue on the outstanding principal amount hereunder at such rate
and shall be paid on the date such principal or interest payment is paid; and provided,
Jurther, however, the final payment of principal hereon on the stated maturity hereof
shall in any and all events equal the then outstanding principal balance hereof,

Interest shall be calculated on the basis of a year of 360 days of twelve
months of 30 days each.

All payments of principal and interest and other amounts to be made to
the Holder hereof by the Owner Trustee hereunder or under the Trust Indenture and
Security Agreement, dated as of July 15, 1994 (as such Trust Indenture and Security
Agrecment may be amended or supplemented from time to time, the “Indenture,” the
terms defined or incorporated therein and not otherwise defined herein being used
herein with the same meanings), between the Owner Trustee and The First National
Bank of Chicago, as indenture trustee thereunder (the “Indenture Trustee"), shall be
made only from the revenues and proceeds of the Indenture Estate.| Each Holder, by
its acceptance of this Note, agrees that it will look solely to the revenues and proceeds
of the Indenture Estate to the extent available. for distribution to the Holder hereof as
provided in the Indenture and that none of the Owner Participant, the Lessee, the
Owner Trustee or the Indenture Trustee are personally liable to the Holder hereof for
any amounts payable under the Indenture or this Note or for any liability under the
Indenture, except, in the case of the Owner Trustee or the Indenture Trustee, as
expressly provided in the Indenture, this Note or in the Participation Agreement.

Principal and interest and other amounts due hereunder or under the
Indenture shall be payable in Dollars in'immediately available funds prior to 1:00 P.M.,
New York City time, on the due date thereof to the Indenture Trustee at the Indenture
Trustee’s Office. The Indenture Trustee shall promptly remit (b, wire transfer of
immediately available funds) each such amount to such account or accourts of the
Holder hereof in whose name this Note is registered at the close of business on the
Record Date for payment of such amount, at such financial institution or institations and
to such account or accounts, within the continental United States, as the Holder hereof
shall have designated to the Indenture Trustee in writing and upon compliance with the
reasonable requirements-of the Indenture Trustee. If any sum payable hereunder or
under the Indenture falls due on a day which is nota Business Day, then such sum shall
be payable on the next succeeding Business Day, and no interest shall accrue for the
intervening period.
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This Note is one of the Notes referred to in the Indenture which have
been or are to be issued by the Owner Trustee pursuant to the terms of the Indenture.
The Indenture Estate (including, but not limited to, a separate Deed of Trust given for
the benefit of the Indenture Trustee pursuant to the Indenture) is held by the Indenture
Trustee as security for the Notes,  Reference is hereby made 1o the Indenture and to the
Participation Agreement for a statement of the rights and obligations of the Holder of,
and the nature and extent of the security for, this Note and of thé rights and obligations
of the Holders of, and the nature and extent of the security for, the other Notes issued
under the indenture, as well as for a statement of the terms and conditions of the trust
created by the Indenture, 1o all of whicti terms and conditions in the Indenture and in
the Participation Agreement each Holder hereof agrees by its acceptance of this Note.

There shall be maintained a Note Register for the purpose of registering
transfers and exchanges of Notes at the Indenture Trustee's Office or at the office of
any successor indenture trustee in the manner provided in Section 2.09 of the Indenture.
As provided in the Indenture, this Note may not be exchanged for Notes of a different
authorized denomination or in any other circumstarices except-as provided in such Sec-
tion 2.09, and this Note may only be transferred in the circumstances contemplated by,
and subject 1o the conditions of, the provisions of the Indenture (including Sections
2.02B(a) and 2.09 thereof), to all of which conditions and provisions the Holder hereof,
by its acceptance of this Note, agrees to be bound.

Prior to the due presentment for, and due registration of transfer of this
Note as provided in Section 2.09 of the Indenture; the Owner Trustee, the Indenture
Trustee and the Lessee may and shall deem and treat. the person. in whose name this
Note is regisiered as the owner hereof for all purposes hereof or otherwise in respect
of the Indenture, whether or not this Note or any amount payable hereunder is overdue,
and none of the Owner Trustee, the Lessee nor the Indenture Trustee shall be affected
by notice to the contrary.

This Note is subject to prepayment or redemption, in whole or in part,
only as permitted by Sections 2.12, 2.13 and 2.14 of the Indenture, and the Folder
hereof, by its acceptance of this Note, agrees to be bound by such provisions. If at any
time an Indenture Event of Default shall have occurred and be continuing, this Note
may be declared due and payable, all upon the conditions, in the manner, subject to the
restrictions and with the effect provided in the Indenture, and the Holder hereof, by its
acceptance of this Note, agrees to be bound thereby. Neither this Note nor the Inden-
ture is cross-collateralized with, or may be cross-defaulted in respect of, any security
or indebtedness of the Lessee (except to the extent that an Event of Default includes a
cross-default to any other Financing-Lease) or any security or indebtedness of Shawmut

00007938.W51 -14-

BOOK2 76 PAGE2 4 6




Bank Connecticut, National Association, as trustee with respect to any property other
than the Indenture Estate,

The right of the Holder of this Note to institute action for any remedy
under the Indenture, including the enforcement of payment of any amount due hereon,
is subject to certain restrictions and conditions specified in the Indenture, and the
Holder hercof, by its acceptance of this Note, agrees to be bound by such restrictions
and conditions.

This Note shall not be secured by or be entitled to any benefit under the
Indenture or be valid or obligatory for any purpose, unless authenticated by the
Indenture Trustee as evidenced by the manual signature of one of its authorized officers
on the certificate below.

THIS NOTE SHALL BE GOVERNED BY AND CONSTRUED.IN
ACCORDANCE WITH THE LAW OF THE STATE OF NEW _YORK.

IN WITNESS WHEREOF, the Owner Trustce has caused this Note to
be executed in its corporate name by its office thereunto duly authorized, as of the date
below indicated.

SHAWMUT BANK CONNECTICUT,
NATIONAL ASSOCIATION,
not in its individual capacity, except

as otherwise specified herein, but
solely as Owner Trustee

Date: _, 199 By
Title:
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{FORM OF INDENTURE TRUSTEE'S CERTIFICATE OF AUTHENTICATION]

This is one of the Notes referred to in the within mentioned Indenture.

THE FIRST NATIONAL BANK OF CHICAGO,
as Indenture Trustee

By

Authorized Signatory
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Annex A
{o
Secured Note

SCHEDULE OF PRINCIPAL PAYMENT DATES
AND PRINCIPAL PAYMENTS

Percentage
Principal Payment of Original
Date (Interest Principal Principal
Payment Date Amount to Amount to
Occurring On) be Paid be Paid

SECTION 2.02A. Issuance of Notes on the Closing Date. On the
Closing Date, the Owner Trustee shall issue and execute, and the Indenture Trustee
shall authenticate and deliver, to or at the direction of the Pass Through Trustee, one
or more Notes for original issuance in the aggregate principal amount, having the
maturity dates and bearing the interest rate and having the other characteristics (includ-
ing with respect to the repayment-of the aggregate principal amount thereof) as
provided for in Indenture Supplement No.. | and the request for authentication delivered
by the Owner Trustee to the Indenture Trustee on the Closing Date. The Owner
Trustec hereby authorizes the Indenture Trustee, on behalf of the Owner Trustee, 10 re-
ceive the Loan Proceeds from the sale to'the Pass Through Trustee of such Notes. The
Indenture Trustee shall hold and apply the same as provided in Sections 2, 4 and 5 of
the Participation Agreement. Such Note or Notes shall be registered on the Note
Register in the name of the Pass Through Trustee and may not be transferred except
in accordance with the provisions hereof and of the Transaction Documents.

SECTION 2.02B. Refunding; ERISA Represemtation. (a) In
connection with any Refunding in accordance with and subject to the provisions of
Section 2.14 hereof, Scction 14 of the Participation Agreement and the other
Transaction Documents, on the Refunding Date the Owner Truslee, at the direction of
the Lessee, shall issue and execute, and the Indenture Trustee shall authenticate and
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deliver, one or more Refunding Notes for original issuance in an aggregate principal
amount at least equal to the principal amount outstanding in respect of, and accrued
interest on, the Notes to be redeemed as of the Refunding Date and having the maturity
dates, bearing the interest rates and having the other characteristics (including with
respect to the repayment of the aggregate principal amount thereof) as provided for in
the applicable Refunding Agreement and other Transaction Documents,  The Owner
Trustee hereby authorizes the Indenture Trustee, on behalf of the Owner Trustee, to
receive the proceeds from the sale of such Refunding and the Indenture Trustee shall
hold and apply such proceeds, and take such other actions with respect to such
Refunding, as shall be provided in the applicable Refunding Agreement and other
Transaction Documents. Such Notes shall be registered in the names of such entities
as shall be identified in or pursuant to the Refunding Agreement and, notwithstanding
any provision hereof, may not be transferred or accepted for registration of transfer,
in whole or in part, except in compliance with the provisions of Section 2.09 hereof and
of the Transaction Documents.

(b) Unless the Lessee otherwise agrees in writing, no ERISA Plan, or
any person treated as holding the assets of an ERISA Plan may acquire or hold, bene-
ficially or of record, any Note, or Supplemental Financing Note. Unless otherwise
agreed to in writing by the parties to the Participation Agreement, the purchase or other
acquisition by any Person of any Note, or Supplemental Financing Note shall constitute
a representation by such Person and the beneficial owner of any thereof to the Lessee,
the Owner Trustee, the Owner Participant and.the Indenture Trustee that such Person
is not, and such beneficial owner is not;.an ERISA Plan and that such Person is not,
and such beneficial owner is not, purchasing or otherwise acquiring, and has not pur-
chased or otherwise acquired, such Note or Supplemental Financing Note with assets
of an ERISA Plan. Each Holder of a Note or Supplemental Financing Note, by its
acceptance thereof shall be deemed to have agreed to the foregoing.

SECTION 2.03. Execution, Delivery and Authentication of Notes;
Form and Maximumn Aggregate Principal Amount; Payment of Interest and Principal;
Notice and Calculation of Treasury Rate, Make Whole Premium Amount. (a) The
Notes shall be executed on behalf of the Owner Trustee by manual-signature by one of
its Vice Presidents, Assistant Vice Presidents, Trust Officers or Corporate Trust
Officers. Notes bearing the signatures of individuals who were at any time the proper
officers of the Owner Trustee shall bind the Owner Trustee, notwithstanding that such
individuals or any of them have ceased to hold such offices prior to the authentication
and delivery of such Notes. The Owner Trustee may from time to time execute and
deliver Notes to the Indenture Trustee for authentication upon original issue and such
Notes shall thereupon be authenticated and delivered by the Indenture Trustee upon the
written request of the Owner Trustee signed by an authorized officer. Each Note issued
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hereunder shall be dated the date of its issuance. No Note shall be secured by or be
entitied to any benefit under this Indenture or be valid or obligatory for any purpose
unless there appears on such Note a certificate of authentication in the form provided
for herein exccuted by the Indenture Trustee by the manual signature of one of its
authorized offices, and such certificate upon any Note shall be conclusive evidence, and
the only evidence, that such Note has been duly authenticated and delivered hereunder.

(b) All Notes shall be issued in fully registered form only, without
coupons, and shall be in the form provided for in Section 2.01 hereof. All Notes shall
be issued in denominations of $1,000,000 (of original principal amount) or any amount
in excess of $1,000,000 which is an integral multiple of $1,000,000 (except as may be
necessary to evidence the entire principal amount of any Note-issued and outstanding
hereunder). The maximum aggregate principal amount of Notes that may be issued
hereunder, if so limited, is specified in Indenture Supplement-No. 1 or the request for
authorization delivered by the Owner Trustee with respect thereto.

(¢) The principal amount of each Note issued hereunder shall be due and
payable, in installments or as otherwise provided in-the form thereof, on each Principal
Payment Date in accordance with the terms thereof; provided, however, that the final
principal installment payment on each Note on the stated maturity thereof shall in any
and all events equal the then outstanding balance thereof.

(d) Each Note issued hereunder shall bear interest at the Applicable Rate
for such Note on the unpaid principal amount thereof from time to time outstanding
from and including the date of issuance thereof to bit not including the date such
principal amount ispaid in full.~Accrued interest on each such Note shall be payable
in arrears on each Interest Payment Date, on the date such Note is paid in full and
otherwise in accordance with-the terms hereof or thereof. Interest on the Notes shall
be calculated on the basis of a year-of 360 days of twelve months of 30 days each.

(¢) The Indenture Trustee shall, promptly after the date it receives notice
of an event that could give rise to a redemption of the Notes and payment of Make
Whole Premium Amount (and in any event within two Business Days after such date),
direct the Independent Investment Banker to (i) determine, to the extent applicable, the
Treasury Rate and the Make Whole Premium Amount. and (i1) deliver written notice
of such determinations to the Owner Participant, the Owner Trustee and the Lessee
immediately after each such determination is made.

SECTION 2.04. Tuxes; Withholding. The Indenture Trustee shall
exclude and withhold from each distribution of principal, premium, if any, and interest
and other amounts due hereunder or under the Notes any and all withholding taxes
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applicable thereto under Applicable Law. The Indenture Trustee agrees (i) 1o act as
withholding agent in respect of such amounts and, in connection therewith, whenever
any present or future taxes or similar charges are required to be withheld with respect
1o any amounts payable in respect of the Notes, to withhold such amounts and timely
pay the same to the appropriate authority in the name of and on behalf of the Holders,
(ii) that it will file any necessary withholding tax returns or statements when due and
(iii) that, as promptly as possible after the payment of such amounts, it will deliver to
each Holder appropriate documentation showing the payment of such amounts, together
with such additional documentary evidence as such Holders may reasonably request
from time to time. The Indenture Trustee agrees to file any other information reports
with respect to the foregoing as it may be required to file under United States law. For
all purposes hercof and of the other Transaction Documents, any amounts withheld by
the Indenture Trustee from a payment due to a Holder hereunder or under its Note -
pursuant to this Section 2.04 shall be deemed to have been received by such-Holder,
and such Holder hall not be entitled 1o reccive any amount in respect of such with-
holding from any party to the Transaction Documents, '

SECTION 2.05. Payments.from Indenture Estate Only. All payments
of principal and interest and other amounts to be made by-the Owner Trustee under the
Notes and under this Indenture shall be made only from the revenues and the proceeds
of the Indenture Estate. Each Holder of a Note, by its acceptance of such Note, agrees
that it will ook solely 1o the revenues and proceeds of the Indenture Estate to the extent
available for distribution to it as herein provided and that none of the Owner
Participant, the Lessee, the Owner Trustee or the Indenture Trustee is personaily liable
to it for any amounts payable under this Indenture or such Note or for any liability
under this Indenture, except, in the case of the'Owner Trustee or the Indenture Trustee,
as expressly provided herein or therein or in the Participation Agreement.

The Indenture Trustee and each Holder, by its acceptance of a Note,
hereby irrevocably agrees, (i) to the-maximum extent permitted by law, that, in any
case in which any Person (other than the Lessce alone) is the debtor or one of the
debtors under the Federal Bankrupicy Act, each of the Indenture Trustee and the
Holders shall be deemed to have made a timely election pursuant to Section
11HI)X(1XA)i) of the Federal Bankruptcy | Act (or any substantially comparable
provision which is the successor thereto) as to the Indenture Estate (which is
acknowledged and agreed not to include Excepted Payments) and (ii) if (A) the Trust
Estate, the. Owner_ Participant or the Trust becomes a debtor subject to the
reorganization_provisions of the Federal Bankrupicy Act or any successor provisions
or any other applicablebankruptcy or insolvency statutes, (B) pursuant to such
provisions, the Owner Participant is held to have recourse liability to the Indenture
Trustee or the Holderof any Note directly or indircctly on account of any amount
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payable under the Indenture, and (C) the Indenture Trustee actually receives any

payment which reflects any payment by the Owner Participant on account of the matters:

referred to in clause (ii)(B) of this seatence, then the Indenture Trustee shall promptly
refund to the Owner Participant the Recourse Amount, unless such Recourse Amount
has theretofore been distributed to the Holders or otherwise applied as herein provided.
For purposes of this Scction 2.05, "Recourse Amount™ means the amount by which the
portion of such payment by the Owner Participant on account of the matters referred
to in clause (ii)(B) of the preceding sentence actually received by the Indenture Trustee
exceeds the amount which would have been received by the Indenture Trustee if the
Owner Participant had not become subject to the recourse liability referred to in such
clause (ii)(B).

SECTION 2.06. Method of Payment. Principal and interest and other
amounts due hereunder or under the Notes shall be payable in Dollars in-immediately
available funds prior to 1:00 P.M., New York City time, on the due date thereof, to
the Indenture Trustee at the Indenture Trustee’s Office.  The Indenture Trustee shall
promptly remit (by wire transfer of immediately available funds), prior to 3:00 p.m.,
New York City time, on the date such amounts are received, all such amounts to such
account or accounts of the Holders in whose name the outstanding Notes are registered
at the close of business on the Record Date for payment, at such financial institution
or institutions and to such account or accounts as such Holders shall have designated
to the Indenture Trustee in writing; provided that if the payment is received by the
Indenture Trustee after 2:00 P.M., New York City time, the Indenture Trustee shall
make payment promptly, but not later than the next Business Day following the due
date thereof. All payments required to be made to.the Owner Trustee hereunder shall
be made in immediately available funds to the Owner Trustee at its address set forth
in the Participation Agreement or such other address as the Owner Trustee may advise
the Indenture Trustee in writing.  All such payments to the Owner Trustee shall be
remitted by the Indenture Trustee prior t0'3:00 p.m., New York City time, on the date
the corresponding payment is received by the Indenture Trustee; provided that if the
payment is received by the Indenture Trustee after 2:00 p.m., New York City time, the
Indenture Trustee shall make payment promptly, but not later. than the next Business
Day following the date such funds are received. If any sum payable hereunder or under
a Note falls due on a day which is not a Business Day, then such sum shall be payable
on the next succeeding Business Day, and no interest shall accrue for the intervening
period. Prior to the due presentment for, and due registration of transfer of any Note
as provided in Section 2.09 hereof, the Owner Trustee, the Lessee and the Indenture
Trustee may and shall deem and treat the person in whose name any Note is registered
on the Note Register as the absolute owner and Holder of such Note for the purpose
of receiving payment of all amounts payable with respect to such Note and for all other
purposes hereunder and otherwise in respect hereof, whether or not such Note or any
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amount payable thereunder is overdue, and none of the Owner Trustee, the Indenture
Trustee nor the Lessee shall be atfected by any notice to the contrary.

SECTION 2.07. Application of Payments. Each payment of principal
and interest or other amounts due on or in respect of cach Note shall be applied, firsi,
to the payment of interest on such Note due and payable to the date of such payment,
as in such Note provided, second, to the payment of the principal of such Note then
due, and third, 10 the payment of premium, if any, due in respect of such Note.

SECTION 2.08. Termination of Interest in Indenture Estate. A
Holder of a Note shall not, as such, have any further interest in, or other right with
respect to, the Indenture Estate when and if the principal amount of and premium, if
any, and interest on and other amounts due under all Notes keld by such Holder and
all other sumns payable 1o such Holder hereunder and under the Participation Agreement
shall have been paid in full.

SECTION 2.09. Registration, Transfer and Exchange of Notes. The
Indenture Trustee agrees with the Owner Trustee that the Indenture Trustee shall keep
a register (herein sometimes referred to.as the Nore Register) in which provisions shall
be made for the registration of Notes and the registration of transfers of Notes. The
Note Register shall be kept at the Indenture Trustee's Office, and the Indenture Trustee
is hereby appointed Nore Registrar for the purpose of registering Notes and transfers
of Notes as provided herein. The Note Register shall be maintained in accordance with
the requircments of Scction 163(f) of the Code and any successor provision thereto.
Upon surrender for registration of transfer of any Note at the Indenture Trustee's
Office, the Owner Trustee shall, to the extent such transfer has been effected in
accordance with-the terms and provisions hereof and of the Transaction Documents,
execute and deliver in the name of the transferee or transferees designated by the
transferor in writing, one or more new Notes of the same series and of a like aggregate
principal amount bearing interest at the same . rate for such series of Notes being
transferred.  Each new Note issued upon surrender of any Note for transfer or
exchange shall be, unless otherwise provided in the Indenture Supplement related to
such Note, in the aggregate outstanding principal amount of the Note being transferred
or exchanged and in an original principal amount of $1,000,000 or any amount in
excess of $1,000,000 which is an integral multiple of $1,000,000 (except as may be
necessary 10 evidence the entire principal amount of any Note issued and outstanding
hereunder) and dated the date to which interest shall have been paid with respect to
such surrendered Note or, if no such interest shall have been paid, the date of original
issuance of such surrendered-Note. Subject to the provisions hereof, whenever any
Notes are so surrendered for exchange, the Owner Trustee shall execute and the
Indenture Trustee shall authenticate and deliver, the Notes which the Holder making the
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exchange is entitled 1o receive.  All Notes issued upon any registration of transfer or
exchange of Notes shall be the valid obligations of the Owner Trustee evidencing the
same respective obligations, and entitled to the same security and benefits under this
Indenture, as the Notes surrendered upon such registration of transfer or exchange.

In addition to the foregoing, every Note presented or surrendered for
registration of transfer or exchange in accordance with the terms hereof shall be
accompanied by a writlen representation and agreement of the proposed transferce
thereof to and for the benefit of the Lessee, the Owner Participant, the Owner Trustec
and the Indenture Trustee (which representation and agreement shall, except as
expressly provided in clause (y) hereof, be in form and substance satisfactory to each
such Person), (x) to the cffect that such transfer will not violate Section 2.02B(b) hereof
and that the representation therein set forth is true and correct as of the date of transfer
or (y) in the event that the Lessee shall elect, to such effect with respect to compliance
with the applicable provisions of ERISA and the Code as are reasonably acceptable to
the Lessee and the Owner Participant.

The transferor shall make a notation on the old, and the Indenture
Trustee shall make a notation on the new, Note or Notes of the amount of all payments
of principal previously made on or in respect of the old Note or Notes with respect to
which such new Note or Notes are issued and the date to which interest on such old
Note or Notes has been paid. The Indenture Trustee shall not be required to accept for
transfer or exchange any surrendered Note as above provided during the twenty-day
period preceding the due date of any payment on-such Note, during the fifteen-day
period next preceding the mailing of a notice.of redemption of any Notes of the same
series and maturily or after notice calling such Note or portion thereof for redemption
has been mailed. The Owner Trustee, the Indenture Trustee and the Lessee may and
shall deem and treat the Person in whose name each Note is.registered on the Note
Register as the Holder thereof forall purposes hereunder until due presentment for and
due registration of transfer as provided in this Section 2.09.

SECTION 2.10. Mutilated, Destroyed, Lost or Stolen Notes. 1If each
of the Indenture Trustee and the Owner Trustee shall receive to its satisfaction evidence
that any Note shall have become destroyed, lost or stolen, or if any mutilated Note is
surrendered to the Owner Trustee (with a copy to the Indenture Trustee), the Owner
Trustee shall, upon the written request of the Holder of such Note and instruction of
the Indenture Trustee, and subject to the matters set forth in the next succeeding
sentence, execute and deliver in replacement thereof a new Note of the same series,
payable to the same Person-in the same principal amount, dated the date of such Note
and designated as issued under this Indenture. No Note shall be executed and delivered
under this Section 2.10°(i) if the Owner Trustee or the Indenture Trustee shall have
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notice that the Note in respect of which the same is being replaced has been acquired
by a bona fide purchaser or (ii) unless the Holder of such Note shall furnish to the
Lessee, the Owner Trustee and the Indenture Trustee such security or indemnity as may
be required by cach of them to save the Lessee, the Owner Trustee and the Indenture
Trustee harmless in consequence thereof, together with evidence satisfactory to the
Lessee, the Owner Trustee and the Indenture Trustee of the destruction, loss, mutilation
or theft of such Note and the ownership thereof.  Any Note executed and delivered
pursuant to this Scction 2.10 shall constitute conclusive evidence of the Owner
Trustee’s obligations in respect thereof, as if originally issued, whether or not the lost,
stolen or destroyed Note shall at any time be found.

SECTION 2.11. Payment of Expenses on Transfer. Upon the issuance
of a new Note or Notes pursuant to Section 2.09 or 2.10 hereof, the Lessee, the Owner
Trustee and/or the Indenture Trustee shall require from the party requesting such new
Note or Notes payment of a sum sufficient to reimburse the Owner Trustee and/or the
Indenture Trustee for, or to provide funds for, the payment of any-tax or other
governmental charge in connection therewith or any-charges and expenses connected
with such tax or other governmental charge paid or payable in connection therewith,
and such issuance of a new Note or Notes shall otherwise be without cost to the Person
or Persons requesting or receiving the same.

SECTION 2.12. Optional Redemption Upon Event of Default. If an
Indenture Event of Default which is also a Event.of Default shall have occurred and be
continuing, the Owner Trustee may elect to cause a redemption of all, but not less than
all, of the Notes then Qutstanding by delivering to the Indenture Trustee an Optional
Redemption Notice. Upon receipt of such an Optional Redemption Notice, the
Indenture Trustee shall promptly give notice to each Holder that all Notes Qutstanding
will be redeemed-in whole on a date selected by the Indenture Trustee (for purposes of
a redemption pursuant to this Section 2.12, the Redemption Date in respect thereof) and
specified in such notice, which shall be not less than 30 nor more than 45 days
subsequent to the date of receipt by the Indenture Trustee of the Owner Trustee's
Optional Redemption Notice; provided, ho-vever, that, so long as.any Note is held by
the Pass Through Trustee, such date shall be the first Regular Distribution Date
subsequent to the date of receipt by the Holders of notice thereof which would permit
the Pass Through Trustee to give at least 20 days prior notice of the corresponding
distribution.. The Redemption Price with respect to a redemption under this Section
2.12 shall be equal to the aggregate principal amount of the Notes Outstanding on the
Redemption Date, together with interest accrued and unpaid thereon to, but not
including, the Redemption Date, without premium or other prepayment penalty of any
kind if the Indenture Trustee has given-the Owner Trustee notice of its intent to
accelerate the Notes as required by Section 4.03(a) but otherwise together with the
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Make Whole Premium Amount. The Owner Trustee shall pay or cause to be paid to
the Indenture Trustee the Redemption Price on or prior 1o the Redemption Date,

SECTION 2.13.  Mandatory Redemption in Whole. (2) All Notes
Outstanding shall be redeemed in tull, on the dates hereinafter set forth or referred to,
in cach of the following circumstunces:

(i) In connection with the occurrence of an Event of Loss with respect
to the Facility if the Lessee is required to purchase the Undivided Interest in
accordance with Section 9(b) of the Lease;

(ii) In connection with the sale of the Undivided Interest on the
Termination Date as a result of Lessee’s exercise of its early termination rights
contained in Section 15 of the Lease; ‘

(iii) In conncction with the Lessee’s exercise of its Early Purchase
Option as provided in Section 14(1) of the Lease; and

(iv) In connection with Lessee's election to terminate the Lease and
purchase the Facility in accordance with the second séntence of Section 8(h) of
the Lease.

Following receipt by the Indenture Trustee of notice of the applicable
redemption in the manner prescribed by the Lease, the Indenture Trustee shall promptly
give notice to each Holder that all Notes Qutstanding hereunder will be redeemed on
the ‘applicable Redemprion-Date, determined as. provided in the second succeeding
sentence. Failure by the Indenture Trustee to receive any notice or to give to each
Holder a notice shall not, if all conditions to the relevant redemption set forth in the
Transaction Documents have otherwise been satisfied, render the Notes not subject to
redemption, and if all such other conditions have been satisfied, the Notes shall be
redeemed and the Indenture Trustee shall take the actions specified in Section 9.01
hereof on the applicable Redemption Date with respect io the release of the Lien of this
indenture and the Deed of Trust. For purposes of any redemption contemnplated by this
Section 2.13, (x) the Redemprion Date shall be (I) in the case of a redemption
contemplated by clause (i), the Rent Payment Date on which Stipulated Loss Value is
payable under Section 9(b) of the Lease, (II) in the case of a redemption contemplated
by clause (ii), the Termination Date, (IIl) in the case of a redemption due to the
Lessee’s exercise of its Early Purchase Option, the Early Buy-Out Date or (IV) in the
case of a redemption contemplated by clause (iv), the date specified in such redemption
notice and (y) the Redemprion Price shall be equal to the sum of (A) the aggregate
principal amount of the Notes outstanding on the applicable Redemption Date, together
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with interest accrued and unpaid thereon to, but not including, such Redemption Date
and (B) unless otherwise pravided pursuant 1o the provisions of the Notes outstanding,
in the case of a redemption of the type contemplated by clause (ii) or (iv) of the first
sentence of this Section 2,13 which occurs prior to the Early Buy-Out Date, the Make
Whole Premium Amount determined as at the applicable Redemption Date, but without
premium or other prepayment penalty of any kind in the case of a redemption of the
type contemplated by clause (i) or (ifi) of this Section 2.13 or any other redemption
occurring on or after the Early Buy-Out Date.

(b) Notwithstanding any provision hereof or of any other Transaction
Document to the contrary, in the event that for any reason the Lease is not terminated
in the manner contemplated by clauses (i), (iii) and (iv) of paragraph (a) of this Section
2.13 on the date provided for in the Lease, the Notes outstanding hereunder shall not
be redcemed and no Indenture Default or Indenture Event of Default shall occur as a
result of such redemption failing to occur,

SECTION 2.14. Optional Redemption Relating to a Refunding. (a)

Subject to the provisions of paragraph (b) of this Section 2.14, all Notes outstanding
hereunder shall be redeemed, in whole but not in part,-in connection with a refunding
contemplated by Section 14 of the Participation Agreement. “In accordance with the
terms of the Refunding Agreement entered into with respect to such a refinancing, the
Indenture Trustee shall give notice to'each Holder that all Notes outstanding hereunder
will be redeemed in whole on the Refunding Date (for purposes of this Section 2.14,
the Redemprion Datey.  The Redemprion. Price “with respect to any redemption
contemplated by this Scction 2. 14 shall be in an amount equal to the aggregate principal
amount of the Notes outstanding hereunder on the Redemption Date, together with
interest accrued and unpaid thercon to, but not including, the applicable Redemption
Date, together with, unless such Redemption Date occurs on or after the Early Buy-Out
Date or unless otherwise provided-in the form.of Notes outstanding, the Make Whole
Premium Amount determined as of such Redemption Date.

(b) Notwithstanding any provision hereof or of any other Transaction
Document to the contrary, in the event ihat a refunding transaction of the type referred
to in paragraph (a) of this Section 2.14 shall not for any reason be consummated, the
Notes outstanding hereunder shall not be redeemed, and no Indenture Defauht or fnden-
ture Event of Default shall occur as a result of such a transaction not being so
consummated.

SECTION 2.15. Supplemental Financing Notes. (a) The Owner
Trustee and the Indenture Trustee shall, at-the request of the Lessee, at any time and
from time to time, so long as no Indenture Event of Default that constitutes an Event
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of Default has accurred and is continuing and subject to the conditions and restrictions
contained in this Indenture (including, without limitation, this Section 2.15 and Section
8.01 hercof) and Section 8(g) of the Lease, except that the provisions of clauses (1),
(5) and (6) of the proviso (o the fourth sentence of such Section 8(g) may be waived
by the Owner Trustee, execute and deliver an Indenture Supplement providing for the
creation of Supplemental Financing Notes in connection with any Supplemental Financ-
ing of any Modification and subjecting such Maditication to the Lien of this Indenture
and of the Deed of Trust. Such Indenture Supplement shall set forth:

(1) the maximum principal amount of such Supplemental Financing
Notes;

(2) the text of such Supplemental Financing Notes (which, except for
the terms of payment thereof, shall be of substantially. the same tenor and effect
as the text of the Notes then outstanding set forth in this Indenture, with such
changes as are consistent with and permitted by this Indenture);

(3) the date of maturity of such Supplemental Financing Notes (which
shall not be later than the date of expiration of the Basic Lease Term);

(4) the rate of interest on such Supplemental Financing Notes and the
date from which, and the date or dates on which, interest is payable (which shall
be Interest Payment Dates);

(5) the terms for the repayment of-the principal amount of such
Supplemental Financing Notes (each regularly scheduled payment of principal
to occur on a Principal Payment Date or Interest Payment Date);

(6) the terms, if-any, as to prepayment or rtedemption of such
Supplemental Financing Notes at the option of the Owner Trustee, and as to the
premium, if any, payable on ‘any redemption or. prepayment of such
Supplemental Financing Notes;

(7) any other particulars necessary to describe and define such °

Supplemental Financing Notes within the terms and limitations of this Indenture
and of all other Notes then outstanding; and

(8) any other terms and agreements in respect thereof provided or
permitted by this Indenture or necessary to specify the terms and conditions on
which such Supplemental Financing Notes shall be issued.
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(b) Notwithstanding any other provision set forth in this Section 2.15,
no Supplemental Financing Notes may be issued without the consent of a Majority in
Interest of Holders of the Notes if (i) the Weighted Average Life to Maturity of such
Supplemental Financing Notes as of the date of issuance of such Supplemental
Financing Notes would be shorter tou that of the Notes then outstanding; (ii) such
Supplemental Financing Notes would be issued for an amount less than 100% of face
amount thercof; (iii) such Supplemental Financing Notes would benefit from collateral
security, guarantees, indemnity rights or other support or rights in excess of, or greater
than, that securing, supporting or applicable to the Notes then outstanding; or (iv) the
conditions set forth in paragraph (¢) of this Section 2.15 have not been satisfied.

(c) Atany time or from time to time after the execution and delivery by
the Owner Trustee of an Indenture Supplement creating Supplementat Financing Notes
in accordance with Section 2.15(a) hereof, the Owner Trustee may execute and deliver
to the Indenture Trustee such Supplemental Financing Notes in an-aggregate principal
amount not excecding the amount which is permitted by such Indenture Supplement,
and the Indenture Trustce shall authenticate and deliver such Notes to or upon the
wrilten order of the Owner Trustee after (i) compliance by the Owner Trustee with this
Section 2.15, (ii) receipt by the Indenture Trustee of an amount in cash equal to 100%
of the aggregate principal amount of ‘such Supplemental Financing Notes and (iii)
receipt by the Indenture Trustee of the documents referred to below:

(1) A Lease Supplement, duly authorized, executed and delivered by the
Lessee and the Owner Trustee, providing for adjustments in Rent, Stipulated
Loss Value, Termination Value and (if applicable) the Early Buy-Out Price
under the Lease required to ensure that payments of such amounts will be ade-
quate to provide for payments required hereunder and under the Notes, after
giving effect to the issuance of such Supplemental Financing Notes, together
with such instruments of conveyance, assignment and transfer, if any, reason-
ably necessary to subject such Lease Supplement to.the Lien of this Indenture
and of the Deed of Trust and to perfect such Lien subject to no Liens other than
Permitted Liens, and evidence as to the due recording or filing of each thereof
or of financing or similar statements with respect thereto;

£2) such iastruments of conveyance, assignment and transfer (including,
without limitation, contractors’ waivers) duly executed and delivered by the re-
spective parties thercto, and such evidence of the due filing thereof or of
financing statements with respect thereto, as may be required to convey to the
Owner Trustee all property included in such Modification and to subject such
property to the Lien of this Indenture and of the Deed of Trust, subject to no
Liens other than Permitted Liens;
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(3) originals or certified copies of all Governmental Actions (if any)
necessary for the due and valid issue of such Supplemental Financing Notes, the
due and valid authorization, exccution, delivery and performance by the Owner
Trustee of the Indenture Supplement relating thereto, and the due and valid
authorization, exccution, delivery and performance by the Lessee and the Owner
Trustee of the Lease Supplement and the creation of the Lien referred to above,
all of which Governmental Actions shall have been duly obtained and shall be
in full force and effect;

(4) documentation, duly executed and delivered by the respective parties
thereto whereby the proposed Holder of the Supplemental Financing Notes
agrees to be bound by the terms of the Transaction Documents; and

(5) legal opinions covering the matters referred to above and opining as
to the continued priority of the Lien of this Indenture and of the Deed of Trust
in and to the Indenture Estate, subject only to Permitted Liens.

(d) The Indenture Trustee may release the cash proceeds received by it
from the issuance of Supplemental Financing Notes pursuant to Section 2.15(c) hereof
to provide funds to pay the costs of or'to reimburse one or more Persons for the pay-
ment of the Lessor’s Share of the costs of the relevant Modification, in an amount not
exceeding the Fair Market Value of such Modification, as certified to by an Officers’
Certificate of the Lessee (which Certificate shall be delivered to the Owner Trustee and
the Indenture Trustee). Such Officers’ Certificate shall also state (w) that construction
of such Modification has been substantially completed in good and workmanlike manner
in conformity with good construction and engineering practice; (x) that such construc-
tion has been completed in accordance with, and the operation of such Modification as
then constructed will not violate, any Applicable Law (other than immaterial violations
that, in any case or in the aggregate, (i) do not prevent or interfere with the continued
satisfactory operation of such Modification or the Facility as a whole or (ii) will not
result in the imposition of penaltics on the Owner Trustee, the Indenture Trustee or any
Holder of a Note): (y) that such Modification has been reasonably tested to establish
that such Modification is capable of performing its intended function, and that such
testing has not given the Lessec any reason to believe that such Modification will fail
to perform such intended function and (z) that the installation and operation of such
Modification will not adversely affect in any material respect the value of the Facility
or the Undivided Interest, except insofar as any such adverse impact results from a
Required Modification.
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(¢) Prior 1o any issuance of Supplemental Financing Notes hereunder,
each of the conditions contained in Section 8(g) of the Lease (other than clauses (1), %)
and (6) of the proviso 1o the fourth sentence thereof) shall have been satisfied.

(f)  Notwithstanding any provision hercof or in the Transaction
Documents to the contrary, if the conditions to issuance of Supplemental Financing
Notes hereinabove referred to in this Section 2.15 are satisfied, no consent to such
issuance shall be required from any Holder.

ARTICLE 111

RECEIPT, DISTRIBUTION AND APPLICATION OF INCOME FROM
THE TRUST INDENTURE ESTATE

SECTION 3.01. Application of Certain Payments of Rent. Each
amount of Interim Rent, Basic Rent and Supplemental Rent payable under Section
3(b)(3) of the Lease with respect to overdue payments of Basic Rent reccived by the
Indenture Trustee from the Owner Trustee or the Lessee, together with any amount
received by the Indenture Trustee pursuant to Section 4.02 hereof, shall, except as
otherwise provided in Section 3.02, 3.03 or 3.04, be distributed by the Indenture
Trustee in the following order of priority:

Jfirst, so much of such aggregate amount as shall be required to pay in
full the principal of, premium, if any, and interest then due on all outstanding
Notes shall be distributed to the Persons entitled thereto; and

second, the balance, if any, of such aggregate.amount remaining there-
after shall be distributed 1o the Owner Trustee for distribution by it pursuant to
the Trust Agreement.

SECTION 3.02. Event of Loss, Termination, Refunding, Purchase on
Early Buy-Out Date, Etc. (a) Except as otherwise provided in Section 3.03(a) or 3.04
bereof, but subject to the provisions of Section 9.01 hereof, the aggregate amount of
the payment or payments received by the Indenture Trustee at any time on or prior lo
the applicable Redemption Date in respect of a redemption contemplated by Sections
2.12 (prior to acceleration of the Notes), 2.13 or Section 2.14 hereof shall be
distributed or applied by the Indenture Trustee in the following order of priority:
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Jirst, so much thereof as shall be required to pay the Indenture Trustee
and the Pass Through Trustee all amounts then due and payable to each of them
under the Transaction Documents shall be applied to pay the Indenture Trustee
and the Pass Through Trustee such amounts;

second, so much thereof remaining as shall be required to pay an amount
equal to the Redemption Price in respect of a redemption to occur on the applic-
able Redemption Date, shall be held by the Indenture Trustee as part of the
Indenture Estate until applied to the redemption of the Notes on such
Redemption Date as provided in Section 3.02(b); and

third, the balance thereof, if any, remaining thereafter shall be
distributed to the Owner Trustee for distribution by it pursuant to the Trust
Agreement.

(b) Except as otherwise provided-in Sections 3.03(a) and 3.04 hereof,
but subject to the provisions of Section 9.01 hereof, in the event the Notes are
redeemed in accordance with the provisions of Sections 2.12 (prior to acceleration),
2.13 or 2.14 hereof, the Indenture Trustee will apply on the applicable Redemption
Date any amounts then held by it in'the Indenture Estate and received by it from or on
behalf of the Owner Trustee, including, without limitation, any amounts held by the
Indenture Trustee pursuant to clause second of paragraph (a) of Section 3.02 hereof in
the following order of priority:

Jirst, so much thereof as shall be required to pay the Redemption Price
of the outstanding Notes pursuant to Sections 2.13 or 2.14 hereof, as the case
may be, on such Redemption Date shall be applied-to pay such amounts and to
the redemption of the Notes on such Redemption Date; and

second, the balance, if any, thereof remaining shall be distributed to the
Owner Trustee for distribution by it pursuant to the Trust Agreement, provided
that in the event of a redemption referred to in Section 2:13(i) and 2.13(ii), the
balance shall be paid to the Lessee and Lessor, as the case may be, in
accordance with Scctions 9(d) and 15, respectively, of the Lease.

SECTION 3.03. Payment After Acceleration of the Notes. (a) Except
as otherwise provided in Sections 3.04(b), 3.04(c) and 3.04(d) hereof, all payments
received and amounts held or realized (including as a consequence of the exercise of
remedies) by the Indenture Trustee after the Notes have been accelerated pursuant to
Section 4.03(a) and-so long as such acceleration has not been rescinded as provided
therein, as well as all payments or amounts then held by the Indenture Trustee as part
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of the Indenture Estate, shall be promptly distributed by the Indenture Trustee in the
following order of priority:

JSirst, so much of such payments or amounts as shall be required to reim-
burse the Indenture Trustee and the Pass Through Trustee for any Tax, Claim,
expense, charge or other loss (including, without limitation, all amounts to be
expended at the expense of, or charged upon the tolls, rents, revenues, issues,
products and profits of, the property included in the Indenture Estate pursuant
to Section 4.04(b) hercof) incurred by the Indenture Trustee and the Pass
Through Trustee (to the extent not previously reimbursed) (including, without
limitation, the expenses of any sale, taking or other proceeding, reasonable
attorneys’ fees and expenscs, court costs, and any other expenditures incurred i
or expenditures or advances made by the Indenture Trustee and the Pass
Through Trustce in the protection, exercise or enforcement of any right, power
or remedy or any damages sustained by the Indenture Trustec and the Pass
Through Trustee, liquidated or otherwise, upon such Indenture Event of Default)
shall be applicd by the Indenture Trustee in reimbursement of such expenses;

second, so much of such payments or amounts remaining as shall be
required to reimburse the then existing or-prior Holders of the Notes for pay-
ments made pursuant to Section 5.03 hereof (1o the extent not previously reim-
bursed) shall be distributed.to the then existing holders of the Notes ratably,
without priority of one or any other, in accordance with the amount of the
payment or payments made by each suclthen existing or prior Holder pursuant
to said Section 5.03 and applicable (in the case of each such then existing
Holder of a Note) as provided in said Section.5.03 to the Notes held by such
existing Holder at-the-time of distribution by the Indenture Trustee;

third, so much of such payments or amounts as shall be required to pay
in full all amounts then due in respect of principal of, premium, if any, and
interest on the Notes and all other amounts then due and payable in respect of
the Notes, shall be distributed to-the Holders of the Notes, and in case the
aggregate amount so 1o be distributed shall be insufficient to pay in full as afore-
said, then, ratably, without priority of one over the other, in the proportion that
the aggregate unpaid principal amount of all Notes held by each such Holder,
and accrued but unpaid interest thereon to the date of distribution, bears to the
aggregate unpaid principal amount of all ivotes and accrued but unpaid interest

thereon to the date of distribution and all other amounts due hereunder and
thereunder;
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Sourth, the balance, if any, of such payments or amounts remaining
thereafter shall be distributed 1o the Owner Trustee for distribution by it in
accordance with the provisions of the Trust Agreement,

(b) Subject to Scctions 3.02, 3.03(a) and 3.04(b), (¢) and (d), if, at the
time of receipt by the Indenture Trustee of any instaliment of Basic Rent (whether or
not then overdue) or Supplemental Rent, there shall have occurred and be continuing
an Indenture Event of Default, then the Indenture Trustee may retain such payments (1o
the extent the Indenture Trustee is not then required to distribute such amount pursuant
to clause “first" of Section 3.01) as part of the Indenture Estate and not otherwise
distribute any such payments until the earliest of (i) the first Business Day occurring
more than 180 days following () in the case of an Indenture Event of Default under
Section 4.01(b), the date of the occurrence of such Indenture Event of Default (after
giving effect to the grace period set forth in Section 4.01(b)), and (b) in thecase of any
other Indenture Event of Default, the date on which the Indenture Trustee shall have
received notice of such Indenture Event of Default (after giving effect to-any applicable
grace period), (i) such time as the Notes shall have been declared, or shall have
become, due and payable pursuant 1o Section 4.03, and (iii) such time as such Indenture
Event of Default shall no longer be continuing or-have been cured or waived; provided,
however, that following an Indenture Event of Default and the lapse of 180 days during
which period the Indenture Trustee failed 10 accelerate the Notes, such Indenture Event
of Default shall not thercafier be the basis of a retention of any Basic Rent or
Supplemental Rent payment hereunder.

SECTION 3.04. Certain Payments. (a) Except as otherwise provided
in this Indenture (including, Section 3.03(b)). any payments received by the Indenture
Trustee for which provision as to the. application. thereof is made in the Lease, the
Participation Agreement or any Transaction Document shall be applied forthwith to the
purpose for which such payment was made in accordance with the terms of the Lease
or the Participation Agreement, as the case may be.

(b) The Indenture Trustee will distribute promptly upon receipt any
indemnity payment received by it from the Lessee in respect of the Indenture Trustee
in its individual capacity or any Holder of a Note either pursuant to Section 13 of the
Participation Agrcement or as Supplemental Rent, directly to the Person entitled
thereto.

(c) Notwithstanding anything to the contrary contained in this Article 1,
(i) any property insurance proceeds received by the Indenture Trustee in respect of
Excepted Payments specified in clause (v) of the definition of Excepred Payments shall
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be distributed promptly upon receipt by the Indenture Trustee directly to the Person or
Persons entitled thereto, and (ii) any amounts received by the Indenture Trustee in
respect of third party bodily injury or property damage shall be prompily paid by the
Indenturce Trustee to the Person or Persons entitled thereto.

(d) Notwithstanding any other provisions of this Indenture, all Excepted
Payments shall be paid over to the Person or Persons entitled thereto.

SECTION 3.05. Other Payments. Any payments received by the
Indenture Trustee for which no provision as to the application thereof is made in this
Indenture shall be distributed by the Indenture Trustee (i) to the extent received or
realized at any time prior to the payment in full of all obligations to the holders of the
Notes secured by the Lien of this Indenture or the Deed of Trust, firsr, in the manner
as provided in clause "first” of Section 3.03 hercof, second, in the manner provided in
Section 3.01 hereof, and (ii) to the extent received or realized at any time-after payment
in full of all obligations to the holders of the Notes secured by the lien of this Indenture
or the Deed of Trust, in the following order of priority: first, in the manner provided
in clause "first” of Section 3.03 hercof, and second, in-the manner provided in clause
"second” of Section 3.01 hereof.

SECTION 3.06. Paymentsto Owner Trustee or Lessee. Any amounts
distributed hereunder by the Indenture Trustee to the Owner Trustee or to the Lessee
shall be paid to such Person by wire transfer of funds of the type received by the
Indenture Trustee at such office and to such account or accounts of such entity or enti-
ties as shall be specified in the Participation. Agreement or otherwise designated by
notice to the Indenture Trustee from time to time.

SECTION 3.07. _Investment of Amounts Held by Indenture Trustee.
Any monies (including, without limitation, the proceeds of the maturity, sale or other
disposition of any Permitted Investment) held by the Indenture Trustee hereunder as
part of the Indenture Estate or otherwise as contemplated by the Transaction
Docuraents, until paid out by the Indenture Trustee as herein or therein provided, shall
be invested and reinvested in Permitted Investments and sold, in any case at such
prices, including accrued interest or its equivalent, as are set forth in a written direction
of the Lessee (acting as agent of the Owner Trustee); provided that, if an Event of
Default shall have occurred and be continuing, such investiment, reinvestment and sale
shall be directed by the Indenture Trustee, and such Permitted Investments shall be held
by the Indenture Trustee in trust as part of the Indenture Estate until so sold; provided,
Surther, that the Lessce shall.so long as no Event of Default shall have occurred and
be continuing, be entitled to receive from the Indenture Trustee, and the Indenture
Trustee shall promptly pay-to the Lessee,-any profit, income, interest, dividend or gain
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realized upon maturity, sale or other disposition of any Permitted Investment (except
to the extent that any of the foregoing are attributable to amounts which would be
distributable to the Owner Trustee hereunder or under the Lease, which amounts,
together with any such profit, income, interest, dividend or gain thereon, shall, subject
to the next succeeding sentence, be paid to the Owner Trustee). If the Notes have been
accelerated pursuant to Section 4.03(a) and such acceleration has not been rescinded or
if any Event of Default shall have occurred and be continuing, any niet income, profit,
interest, dividend or gain realized upon maturity, sale or other disposition of any
Permitted Investment shall be held as part of the Indenture Estate and shall be applied
by the Indenture Trustee at the same time, on the same conditions and in the same
manner as the amounts in respect of which such income, profit, interest, dividend or
gain was realized are required to be distributed in accordance with the provisions hercof
or of the Transaction Documents pursuant to which such amounts were required to be
held. The Indenture Trustee shall not be responsible for any losses on any investments
or sales of Permitted Investments made pursuant to the procedure specified in this Sec-
tion 3.07, except as a result of its wilful misconduct or gross negligence:

ARTICLE IV

INDENTURE EVENTS OF DEFAULT;
REMEDIES OF INDENTURE TRUSTEE

SECTION 4.01. [Indenture Events of Default. Indenture Event of
Decfault means any of the following events (whatever the reason for such Indenture
Event of Default and whether such event shall be voluntary or involuntary or come
about or be effected by operation of law or pursuant to or in compliance with any judg-
ment, decree or order of any court or any order, rule or regulation of any
administrative or governmental-body):

(a) any Event of Default (other than in respect of any Excepted
Payment); or

(b) the failure of the Owner Trustee to pay any amount of principal of,
Make Whele Premium Amount, if aay, ar intezest oa any Note within five
Business Days after the same shall become due under such Note; or

(c) any representation or warranty made by the Owner Participant in the
Participation Agreement or by any Person guaranteeing the obligations of the

Owner Participant under the Transaction Documents in any applicable guarantee
or similar agrecment or the Owner Trustee herein or in the Participation

00007938.WS1 -35-

BOOK2 7 6 PAGE2G 7

JREESS san




v o

Agreement shall prove to have been false or incorrect in any material respect
when any such representation or warranty was made or given and shall remain
a misrepresentation or breach of warranty which is material and adverse to the
Holders of the Notus or to their interest or interests in the Indenture Estate at
the time at which such misrepresentation or breach of warranty is brought or
comes to the attention of the Indenture Trustee; provided, however; that such
misrepresentation or breach of warranty shall not be an Indenture Event of
Default unless all consequences thereof shall not be cured within 60 calendar
days after written notice of such misrepresentation or breach of warranty is
given to the Owner Trustee and the Owner Participant by the Indenture Trustee;
or

(d) any failure by the Owner Trustee to observe or perform any
covenant or obligation of the Owner Trustee under Section 8(b)-of the
Participation Agreement or any failure by the Owner Participant to observe or
perform any covenant or obligation of the Owner Participant under Section 7(b)
of the Participation Agreement which is to or for the benefit of the Indenture
Trustee or the Holder of any Note and is not remedied within a period of 60
calendar days after notice thereof has been given 1o the Owner Trustee and the
Owner Participant by the Indenture Trustee; provided that if such failure to
comply cannot be cured by the payment of money within such 60 day period,
such failure to comply shall not be an Indenture Event of Default hereunder so
long as the Owner Trustee or the Owner Participant, as the case may be, is
diligently pursuing the cure thereof (but such period may not exceed 360 days);
or

(¢) either the Trust Estate or the Owner Trustee with respect thereto
(and not in its individual capacity) shall (i) file, or consent by answer or
otherwise to the filing against it of a petition. for relief or reorganization or
arrangement of any other petition in bankruptcy, for liquidation or to take
advantage of any bankruptcy orinsolvency law of any jurisdiction, (ii) make an
assignment for the benefit of its creditors, (iii) consent to the appointment of a
custodian, receiver, trustee or other officer with similar powers of itself or of
any substantial part of its property, or (iv) take corporate or comparable action
f$or the purpose of any of the feregoing; or

(f) “a court or governmental authority of competent jurisdiction shall
enter an order appointing, without consent by the Trust Estate or the Owner
Trustee with respect thercto (and not inits individual capacity), a custodian,
receiver, trustee or other officer with similar powers with respect to it or with
respect to any substantial part of its property, or constituting an order for relief
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or approving a petition for relief or reorganization or any other petition in
bankruptcy or of liquidation or to take advantage of any bankruptcy or insol-
vency law of any jurisdiction, or ordering the dissolution, winding-up or liquida-
tion of the Trust Estate or the Owner Trustee with respect thereto (and not in
its individual capacity), or it any petition for any such relief shall be filed
against the Trust Estate or the Owner Trustee with respect thereto (and not in
its individual capacity) and such petition shall not be dismissed within 60
calendar days or the order shall be unstayed and remain in effect of a period of
60 calendar days.

SECTION 4.02. Certain Rights. In the event of the occurrence of any
Event of Default which relates to a default by the Lessce in the payment of any Interim
or Basic Rent due under the Lease, the Owner Trustee (upon instructions of the Owner
Participant) may, at any time prior to the date which is 15 Business Days after written
notice of such Event of Default has been provided by the Indenture Trustee to the
Owner Trustee and the Owner Participant, without the consent or concurrence of the
Indenture Trustee or any Holder of Notes, pay,as provided.in Section 2.06 hereof, for
application in accordance with Section 3.01 hereof a sum equal to the amount of all (but
not less than all) principal and interest as shall then be duc and payable on the Notes.
In the event of the accurrence of any Event of Default which relates to a default by the
Lessee in any obligation under the Lease other than the payment of Interim or Basic
Rent, the Owner Trustee (upon instructions.of the Owner Participant) may, at any time
prior to the date which is 15 Business Days after written notice of such Event of
Default has been provided by the Indenture Trustee to the Owner Trustee and the
Owner Participant, without the consent or concurrence of the Indenture Trustee or any
Holder of any Note, exercise the Lessor's rights under Section 20 of the Lease to
perform such obligation on behalf of the Lessee.  Solely for the purpose of determining
whether there exists an Indenture Event of Detfault for purposes of this Indenture, (a)
any timely payment by the Owner Trustee pursuant to, and in compliance with, the first
sentence of this Section 4.02 shall be deemied to remedy-any default by the Lessee in
the payment of Interim Rent or Basic Rent theretofore due and payable and to remedy
any default by the Owner Trustee in the payment of any anount due and payable under
the Notes or hereunder in respect of such Interim Rent or Basic Rent, and (b) any
timely performance by the Owner Trustee of any obligation of the Lessee under the
Lease pursuant to, and in compliance with, the second sentence of this Section 4.02
shall be deemed to remedy (but solely for the purposes of this Indenture) any Lease
Default 1o the same extent that like performance by the Lessee itself would have
remedied such Default (but the same shall not relieve the Lessee of its duty to pay all
Rent and perform all of its obligations pursuant to the Lease). In such event the Owner
Participant shall (to the extent-of any such payments made by the Owner Trustee) be
subrogated to the rights of the Holders of the Notes hereunder to receive the relevant
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payment of Interim Rent or Basic Rent from the Indenture Trustee, and the payment
of interest on account of such Rent being overdue, and shall be entitled to receive such
payment upon receipt thereof by the Indenture Trustee; provided, that the Notes have
not been accelerated pursuant to Section 4.03. Notwithstanding the foregoing, this
Section 4.02 shall not apply with respect to any default in the payment of Interim Rent
or Basic Rent due under the Lease, if the Lessee itself shall have theretofore failed to
pay Interim Rent or Basic Rent in the manner required under the Lease on (i) each of
the three Rent Payment Dates immediately preceding the date of such default or (ii) a
total of six Rent Payment Dates. The Indenture Trustee shall not exercise any remedics
hereunder or under the Lease during any period in which the Owner Trustee may cure
a default by the Lessce under the Lease as provided in this Section 4.02.

SECTION 4.03. Remedies. (a) If an Indenture Event of Default shall
have occurred and be continuing, then and in every such-case after the expiration of any
applicable cure period provided for in Section 4.02 and, in-the case of an Indenture
Event of Default, which is also an Event of Default, upon the giving of ten (but not
more than thirty) Business Days prior notice thereof to the Owner Trustee and the
Owner Participant stating that it is the intention of the Indenture Trustee or the Majority
in Interest of the Holders of the Notes to terminate the Lease, commence an action to
dispossess the Lessee from its leaschold estate in the Undivided. Interest or exercise
comparable remedies under the Lease, the Indenture Trustee may at any time, and,
upon instructions from the Majority in Interest of the Holders of the Notes, will, by
written notice or notices to the Owner Trustee and the Owner Participant, declare all
the Notes to be due and payable, whereupon the unpaid principal of all Notes then
outstanding, together with accrued but unpaid interest thereon and all other amounts due
thereunder and hereunder, shall immediately become due and payable without
presentment, demand, protest or notice, all of which are hereby waived; provided that
if prior to such declaration the Owner Trustee delivers an Optional Redemption Notice
exercising its right to redeem. the Notes under Section 2.12 of the Indenture, the
Indenture Trustee’s right to declare all the Notes to be due and payablc as herein
provided shall be suspended until the Redemption Date provided for in Section 2.12.
In the event that after an Event of Default the Owner Trustee has declared the Lease
to be in default and all amounts payable under Section 17(2)(3)(iii) of the Lease have
been received by the Indenture Trustee, all of the Notes will be deemed to have been
declared due and payable. If at any time after the principal of the Notes shall have
been (or decmed to have been) declared so due and payable, and before any judgment
or decree for the payment of the money so due, or any thereof, shall be entered, all
overdue payments of interest upon the Notes and all other amounts payable under the

- Notes (except the principal of the Notes which by such declaration shall have become

payable) shall have been duly paid, and every other Indenture Event of Default with
respect to any covenant or provision of this Indenture shall have been cured, then and
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in every case such a Majority in Interest of Holders of the Notes may (but shall not be
obligated 10), by written instrument filed with the Indenture Trustee, rescind and annul
the Indenture Trustee’s declaration and its consequences; but no such rescission or
annulment shall extend to or affect any subsequent Indenture Event of Default or impair
any right consequent thereon or require any holder to repay any amount reccived as a
result of such declaration. ’

(b) If the Notes have been accelerated as provided in Section 4.03(a) and
so long as such acceleration is not rescinded, then and in every such case the Indenture
Trustee may, consistent with the provisions of this Section 4.03(b), and without any
requirement for prior notice to the Owner Trustee or the Owner Participant of the
Indenture Trustee's intent to exercise any remedy provided for hereunder (except to the
extent expressly provided for herein), exercise any or all.of the rights and powers and
pursue any and all of the remedies pursvant to this Article 1V as well as those which
are available to a secured party under the Uniform Commercial Code, to a beneficiary
under a Deed of Trust or under other Applicable Law or in equity and,.in the event
there then exists an Event of Default referred to in paragraph (a) of Section 4.01
hereof, any and all of the remedies pursuant 1o Section 17 of the Lease and all of the
rights and remedies of a lessor under Applicable Law-and may take possession of all
or any part of the properties covered or intended to be covered by the lien and security
interest created hereby or pursuant hereto-and may, subject to the provisions of this
Indenture, exclude the Owner Trustee and all Persons claiming under any of them
wholly or partly therefrom and sell, assign or.otherwise transfer all or any part thereof
or interest therein, free and clear of the interest of the Owner Trustee, at public or
private auction, with thirty calendar days prior notice to the Owner Participant and the
Owner Trustee and at such prices and in such manner and on such terms as may be
deemed appropriate by the Indenture Trustee, or the Indenture Trustee may cause
foreclosure of the Deed of Trust by exercise of the power of sale or other remedies
available thereunder in accordance with Applicable Law. Without limiting any of the
foregoing, it is understood and agreed that the Indenture Trustee may exercise any right
of sale of the Undivided Interest available to it, even though it shall not have taken
possession of the Undivided Interest and shall not have possession thereof at the itme
of such sale. The foregoing provisions of this Section 4.03(b) are subject to the
condition that, so long as an Indenturc Event of Default that has occurred and is
continuing is an Event of Default, the Indenture Trustee may not proceed to foreclose

~.the Lien of this Indenture or exercise any of its other remedies hereunder or under the

Deed of Trust, unless it shall (to the extent it has not already done so), declare the
Lease to be in default (it being understood and agreed that the delivery by the Indenture
Trustee of a notice of termination to the Lessee under such Section 17 of the Lease will
be sufficient for such purpose) and commence the exercise of remedies under Section
17 thereof to terminate the Lease, dispossess the Lessee of its leasehold estate in the
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Undivided Interest or take comparable action contemporancously therewith (which
actions have not been stayed by any bankruptey or similar proceedings with respect to
the Lessee).,

(c) Any Holder of the Notes shall be entitled, at any sale pursuant to
Section 17(a) of the Lease or Section 4.03(b) hereof, to credit against any purchase
price bid at such sale by such Holder all or any part of the unpaid obligations owing
to such Holder and secured by the lien of this Indenture.

SECTION 4.04. Return of Indenture Estate, (2) After an acceleration
of the Notes as provided herein, at the request of the Indenture Trustee the Owner
Trustee shall promptly exccute and deliver to the Indenture Trustee such instruments
of title and other documents as the Indenture Trustee may deem necessary or advisable
to enable the Indenture Trustee or an agent or representative designated by the
Indenture Trustee, at such time or times and place or places as the Indenture Trustee
may specify, 1o obtain possession of all or any part of the property included in the
Indenture Estate to which the Indenture Trustee shall at the time be entitled hereunder.
If the Owner Trustee shall for any reason fail to execute and deliver such instruments
and documents after such request by the Indenture Trustee, the Indenture Trustee may
(i) obtain a judgment conferring on the Indenture Trustee the right to immediate posses-
sion and requiring the Owner Trustée to execute and deliver such instruments and docu-
ments to the Indenture Trustee, and (i) to-the extent permitted by Applicable Law,
pursue all or part of such property wherever such property may be or is supposed to
be and search for such property and take possession of and remove such property. All
expenses of obtaining such judgment or of pursuing, searching for and taking such
property shall, until paid, be secured by the lien of this Indenture.

(b) Upon every such taking of possession, the Indenture Trustee may,
from time to time, at the expense of the Indenture Estate, make all such expenditures
for maintenance, insurance, repairs, replacements, alterations, additions and improve-
ments to and of the Indenture Estate, as it may deem proper. In each such case, the
Indenture Trustee shall have the right to maintain, use, sell, transfer, operate, store,
lease, control, manage or dispose of the Indenture Estate and to carry on the business

and to exercise all rights and powers of the Owner Trustee relating to the Indenture -

Estate, as the ladeniure Trustee shall deem best, including the right to enter into any
and all such agreements with respect to the sale, transfer, maintenance, insurance, use,
operation, storage, leasing, control, management or disposition of the Indenture Estate
or any part thereof as the Indenture Trustee may determine; and the Indenture Trustee
shall be entitled to collect and receive directly all tolls, rents (including Rent), rev-
enues, issues, income, products-and profits of the Indenture Eslate and every part
thereof, except Excepted Payments, without prejudice, however, to the right of the
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Indenture Trustee under any provision of this Indenture to collect and receive all cash
held by, or required to be deposited with, the Indenture Trustee hereunder.  Such tolls,
rents (including Rent), revenues, issues, income, products and profits shall be applied
to pay the expenses of the sale, transfer, maintenance, insurance, use, operation,
storage, leasing, control, management or disposition of the Indenture Estate and of con-
ducting the business thereof, and of all maintenance, repairs, replacements, alterations,
additions and improvements, and to make all payments which the Indenture Trustee
may be required or may elect to make, if any, for taxes, assessments, insurance or
other proper charges upon the Indenture Estate or any part thereof (including the em-
ployment of engincers and accountants to examine, inspect and make reports upon the
properties and books and records of the Owner Trustee), and all other payments which
the Indenture Trustee may be required or authorized to make under any provision of
this Indenture, as well as just and reasonable compensation for the services of the
Indenture Trustee, and of all persons properly engaged and employed by the Indenture
Trustee.

SECTION 4.05. Remedies Cumulative. Each.and every right, power
and remedy given to the Indenture Trustee specifically or otherwise in this Indenture
or in the Deed of Trust shall be cumulative and shall be in addition to every other right,
power and remedy herein given or now or hereafier existing at law, in equity or by
statute, and each and every right, power and remedy whether specifically herein given
or otherwise existing may be exercised from time to time and as often and in such order
as may be deemed expedient by the Indenture Trustee, and the exercise or the
beginning of the exercise of any power or remedy shall not be construed to be a waiver
of the right 1o excrcise at the same time or thereafter any other right, power or remedy.
No delay or omission by the Indenture Trustee in the exercise of any right, remedy or
power or in the pursuance of any remedy shall impair any such right, power or remedy
or be construed to be a waiver of any default on the part of the Owner Trustee or the
Lessee or to be an-acquiescence therein.

SECTION 4.06. Discontinuance of Proceedings. In case the Indenture
Trustee shall have instituted any proceeding to enforce any right, power or remedy
under this Indenture by foreclosure, exercise of the power of sale under the Deed of
Trust, entry or otherwise, and such proceedings shall have been discontinued or
@bandoned for any reason or shall have been determined adversely to the Indenture
Trustee, then and in every such case the Owner Trustee, the Indenture Trustee and the
Lessee shall, subject to any determination in such proceedings, be restored to their
former positions and rights hereunder with respect to the Indenture Estate, and all
rights, remedies and powers-of the Indenture Trustee shall continue as if no such
proceedings had been instituted.
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SECTION 4.07. Waiver of Past Defaults. Upon written instructions
from a Majority in Interest of Holders of the Notes, the Indenture Trustee shall waive
any past default hereunder and its consequences and upon any such waiver such default
shall cease to exist and any Indenture Event of Default arising therefrom shall be
deemed to have been cured for every purpose of this Indenture, but no such waiver
shall extend to any subsequent or other default or impair any right consequent thercon;
provided, however, that the Indenture Trustee shall not, in the absence of written
instructions from the holders of all Notes then outstanding, waive any default in the
payment of the principal of, premium, if any, or interest on, or other amounts due
under, any Notes then outstanding hereunder or in respect of a covenant or provision
hereof which, under Article IX hereof, cannot be moditied or amended without the
consent of cach Holder of a Note then outstanding.

ARTICLE V

DUTIES OF THE INDENTURE TRUSTEE
AND RIGHTS OF OWNER TRUSTEE

SECTION 5.01. Notice of Indenture Event of Default; Certain Duties
and Responsibilities. In the event the Indenture Trustee shall have knowledge of an
Indenture Event of Default or an'Indenture Default, the Indenture Trustee shall give
prompt written notice thereof to the Owner Participant, the Lessee, the Holders and the
Owner Trustee. Subject to the terms of this Indenture, the Indenture Trustee shall take
such action, or refrain from taking such action, with respect to such Indenture Event
of Default or Indenture Default (including with respect to the exercise of any rights or
remedies hereunder) as the Indenture Trustee shall be instructed in writing by the
Majority in Interest of Holders of the Notes. Subject to the provisions of Section 5.03
hereof, if the Indenture Trustee shall not have received instructions as above provided,
the Indenture Trustee may, subjectto instructions thereafter received pursuant to the
preceding provisions of this Section 5.01, take such action, or refrain from taking any
such action, but shall be under no duty totake or refrain from taking any action, with
respect to such Indenture Default or Indenture Event of Default as.it shall determine to
be advisable and in the best interests of the Holders of the Notes. In the event the
Indenture Trustee shall at any time exercise any remedies pursuant to Section 17 of the
Lease or shall elect to foreclose or othenwise enforce this Indenture, the Indenture
Trustee shall forthwith notify the Owner Participant, the Holders of the Notes, the
Owner Trustec and the Lessee. For all purposes of this Indenture, in the absence of
actual knowledge on the part of an officer in its Corporate Trust Services Division, the
Indenture Trustee shall not be deemed to have knowledge of an Indenture Event of
Default or an Indenture Default (except the failure of the Lessee to pay any installment
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of Interim Rent or Basic Rent under the Lease within one Business Day after the same
shall become due, shall constitute knowledge of an Indenture Event of Default for
purposes of the first sentence of this Section 5.01) unless notified in writing by the
Lessee, the Owner Trustee or one or more Holders of Notes.

SECTION 5.02.  Action Upon Instructions: Delivery of Written
Instructions to Owner Trustee. (a) Subject to the terms of Sections 4.07, 5.03 and
5.07 hercof, upon the written instructions at any time and from time to time of a
Majority in Interest of Holders of the Notes, the Indenture Trustee shail take such of
the following actions as may be specified in such instructions: (i) exercise such election
or option, or make such decision or determination, or give such notice, consent, waiver
or approval or exercise such right, remedy or power or take such other action here-
under or under any other Transaction Document or in respect of any part or all of the
Indenture Estate as shall be specified in such instructions and permitted under the
Transaction Documents and Applicable Law; (ii) take such action with respect to, or
to preserve or protect, the Indenture Estate (including the discharge of Liens) as shall
be specified in such instructions and as are consistent with-this Indenture; and (iii) take
such other action in respect of the subject-matter of this Indenture as is consistent with
the terms hereof and the other Transaction Documents.

(b) If any Event of Default shall have occurred and be continuing and
the Notes have been accelerated as provided herein, on request of a Majority in Interest
of Holders of the Notes, the Indenture Trustee shall, subject to any representations,
agreements or limitations herein expressly stated, exercise such remedies under Section
17 of the Lease as shall be specified in such request.

(¢) The Indenture Trustee will execute and file or cause to be filed such
financing and continuation statements.and such other documents with respect to this
Indenture, supplements hereto-and the security interest created hereunder or pursuant
hereto in the Indenture Estate as-may be specified from time to time in written
instructions of a Majority in Interest of Holders of the Notes (which instructions may,
by their terms, be operative only at a future date and which shall be accompanied by
the execution form of such continuation statement so to be filed).

(d) Except during the continuance of an Indenture Event of Default, (1)
the Indenture Trustee undertakes 10 perform such duties as are specifically set forth in
this Indenture, and no implied covenants or obligations shall be read into this Indenture
against the Indenture Trustee; and (2) in the absence of bad faith on its part, the
Indenture Trustee may conclusively rely, as to the truth of the statements and the cor-
rectness of the opinions expressed therein, upon certificates or opinions furnished to the
Indenture Trustee and conforming to the requirements of this Indenture; provided, that

00007938.WS1 -43-

BOOK2 76 PAGE2TS




in the case of any such certificates or opinions which by any provision hereof are spec-
ifically required 1o be furnished to the Indenture Truslee, the Indenture Trustee shall
be under a duty to examine the same to determine whether or not they so conform to
the requirements of this Indenture. In the event that an Indenture Event of Default has
occurred and is continuing, the Indenture Trustee shall exercise such of the rights and
powers vested in it by this Indenture, and use the same degree of care and skill in their
exercise, as a prudent man would exercise or use under the circumstances in the con-
duct of his own affairs. No provision of this Indenture shall be construed to relieve the
Indenture Trustce from liability for its own grossly negligent action, its own grossly
negligent failure to act, or its own willful misconduct, except that (A) the foregoing
shall not be construed to limit the effect of the first sentence of this paragraph (d) and
(B) the Indenture Trustee shall not be Liable for any error of judgment made in good
faith by any officer in its Corporate Trust Services Division or any of its other officers
customarily performing functions similar to those persons who at the time shall be such
ofticers, unless it shall be established that the Indenture Trustee was negligent in ascer-
taining the pertinent facts.

SECTION 5.03. Indemnification. The Indenture Trustee shall not be
required to take any action or refrain from taking any action under Section 5.01 (other
than the first sentence thereof) or 5.02 or Article IV hereof unless the Indenture Trustee
shall have been indemnified against any liability, cost or expense (including counsel
fees) which may be incurred in connection, therewith. “The Indenture Trustee shall not
be under any obligation to take any action under this Indenture and nothing in this
Indenture contained shall require the Indenture Trustee to expend or risk its own funds
or otherwise incur any financial liability in the performance of any of its duties here-
under or in the exercise of any of its rights or powers if it shall have reasonable
grounds for believing that repayment of such funds or adequate indemnity against such
risk or liability is not reasonably assured to it. ‘The Indenture Trustee shall not be
required to take any-action under Section'5.01 (other than the first sentence thereof) or
5.02 or Article 1V hereof, nor shall any other. provision of this Indenture be deemed to
impose a duty on the Indenture Trustee to take any action, if the Indenture Trustee shall
have been advised by counsel that such action is contrary to the terms hereof or of the
Transaction Documents, or is otherwise contrary to law.

SECTION 5.04. No Duties Except as Specified in Indenture or
Instructions and Maintenance of Payment Account. The Indenture Trustee shall not
have any duty or obligation to use, operate, store, lease, control, manage, sell, dispose
of or otherwise deal with the Facility or any part of the Facility, or to otherwise take
or refrain from taking any action under, or in connection with, this Indenture or any
part of the Indenture Estate, except as expressly provided by the terms of this Indenture
or as expressly provided in written instructions as provided in this Indenture; and no
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implied duties or obligations shall be read into this Indenture against the Indenture
Trustee.  First Chicago agrees that it will, in its individual capacity and at its own cost
and expense (and without any right of indemnity in respect of any such cost or expense)
prompily take such action as may be necessary to duly discharge all liens and cncum-
brances on any part of the Indenture Estate which result from claims against it in its
individual capacity not related to the Indenture Trustees® interest in the Indenture Estate
or the administration of the Indenture Estate or any other transaction pursuant to this
Indenture or any document included in the Indenture Estate,

SECTION 5.05. No Action Except Under Lease, Indenture or
Instructions. The Indenture Trustee agrees that it will not use, operate, store, lease,
control, manage, scll, dispose of or otherwise deal with the Facility or any other part
of the Indenture Estate except (i) as required or permitted by the terms of the Lease or
(i) in accordance with the powers granted to, or the authority conferred upon, the
Indenture Trustee pursuant 1o this Indenture and in accordance with the express-terms
hereof. ’

SECTION 5.06. Furnishing of Notices. The Indenture Trustee will
furnish to each Holder of a Nolte, promptly upon receipt thereof, a duplicate or copy
of each report, notice, request, demand, instruction, certificate,  financial statement,
opinion or other instrument furnished to the Indenture Trustee hereunder, under any
other Transaction Document or in connection with the Indenture Estate, unless the
Indenture Trustee has reasonable cause to belicve (based on the face of such document
or otherwise) that such document has already been so distributed.

SECTION 5.07. Certain Rights of Owner Trustee. Notwithstanding
any other provisions.of this Indenture, including the Granting Clause hereof (except as
expressly provided in paragraph (b) of this Section 5.07):

(a)at all times the Owner Trustee shall have the right, together with the
Indenture Trustee, to receive from the Lessee all notices, certificates, opinions
of counsel and other documents and all information which any Person is
permitted or required to give or furnish to the Owner Trustee or the Lessor
pursuant to any Transaction Document and to inspect any of the properties of
the Lessee as permitied by Section 8(b) or 8(j) of the Lease:

(b) at all times the Owner Trustee shall have the right to perform all
covenants and obligations on behalf of the Lessee pursuant to Section 20 of the

Lease (it being understood that such performance will cure an Indenture Event
of Default only to the extent set forth in Section 4.02 hereof and that Interim
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Rent or Busic Rent cure payments by the Owner Trustee shall be applicd as
provided in Article 11 hereof for the payment of such rent);

(c) the Owner Trustee and the Owner Participant shall have the
exclusive right to make all decisions and take all actions required to be made or
taken by the Lessor with respect to the adjustments contemplated in Section 3(e)
and 3(f) of the Lease, subject to compliance with Section 3(g) of the Lease;

(d) so long as the Notes have not been accelerated as provided in
Section 4.03(a), the Owner Trustee may exercise, to the exclusion of the Inden-
ture Trustee, all rights conferred on the Lessor by Sections 5, 13, 14 and 15 of
the Lease (other than with respect to the receipt of funds payable by the Lessee
in respect thereof);

(e) so long as no Indenture Event of Default (other than an Indenture
Event of Default which is also an Event of Default) shall have occurred and be
continuing, the Owner Trustee shall have the right, as Lessor, but not to the
exclusion of the Indenture Trustee to enforce the performance of the covenants
of the Lessee under the Lease, to declare the Lease in default pursuant to
Section 17 thereof and to exercise the remedies of the Lessor pursuant to
Section 17(2)(3)(iii) of the Lease;

(f) so long as no Indenture Event of Default (other than an Indenture
Event of Default which is also an Event of Default) shall have occurred and be
continuing, the Owner Trustee shall exercise all rights, elections and options of
the Lessor but not to the exclusion of the Indenture Trustee to make any
decision or-determination and to give any. notice, consent or approval with
respect to the Leasc or any Granting Clause Document; and

(g) at all times, the Owner Trustee shall have the right, to the exclusion
of the Indenture Trustee, to receive and enforce the payment of Excepted
Payments due and payable to it.

00007938.W51 -46-

BOOK2 76 PAGE27 8




e TR T i At S 19T

ARTICLE V1
THE OWNER TRUSTEE AND THE INDENTURE TRUSTEE

SECTION 6.01. Covenants of Owner Trustee. The Owner Trustee

hereby covenants and agrees as follows:

(a) it will duly and punctually pay the principal of and interest on and
other amounts due under the Notes and hereunder in accordance with the terms
of the Notes and this Indenture;

(b) in the event an officer in the Department of the Owner Trustee shall
have actual knowledge of an Indenture Event of Default,-an Indenture Default
or an Event of Loss, the Owner Trustee will give prompt written notice of such
Indenture Event of Default, Indenture Default or Event of Loss to the Indenture
Trustee, the Lessee and the Owner Participant;

(c) the Owner Trustee will furnish to the Indenture Trustee, promptly
upon receipt thereof, duplicates or copies-of-all reports, notices, requests,
demands, certificates, financial statements and other instruments furnished to the
Owner Trustee under the Lease, to the extent that the same shall not have been
fumished to the Indenture Trustee pursuant 1o the Lease;

(d) except with the consent of the Indenture Trustee or in connection
with any Refunding, and except as. provided in Section 2.15 hereof or as is
necessarily incidental to the administration of the Trust Estate, it will not
contract for, create, incur; assume or suffer to exist any Debt on behalf of the
Trust Estate, and will not on behaif of the Trust Estate guarantee (directly or
indirectly or by an instrument having the effect of assuring another’s payment
or performance of any obligation or capability ‘of so doing, or otherwise),
endorse or otherwise be or become contingently liable, directly or indirectly, in
connection with the Debt of any other Person;

(e) it will not, on behalf of the Trust Estate, enter into any business or
other activity other than the business of owning the Undivided Interest, the leas-
ing thereof to the Lessce and the carrying out of the transactions contemplated
hereby and by the Lease, the Participation Agreement, and the Trust Agreement
and the other Transaction Documents; and

(f) it will execute and deliver Indenture Supplements and related
Uniform Commercial Code financing statements and fixture filings (and cause
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the filing thercof) promptly upon it acquiring title to any Modification, all of
which Indenture Supplements and statements and filings shall be in appropriate
form 10 subject such Modification to the Lien of this Indenture and the Deed of
Trust.

(8) The Owner Trustee agrees to pay over to the Indenture Trustee for
distribution in accordance with Section 3.04(b) hercof any and all amounts
actually received by the Owner Trustee in respect of indemnity amounts paid by
the Lessce in respect of its obligations to the Indenture Trustee in its individual
capacity or the Holders pursuant to Section 13 of the Participation Agreement,

SECTION 6.02. Acceptance of Trusts and Duties. The Indenture
Trustee accepts the duties hereby created and applicable to it-and agrees to perform the
same but only upon the terms of this Indenture and agrees to receive and disburse all
monies constituting part of the Indenture Estate in accordance with the terms hereof.
The Owner Trustee and the Indenture Trustee shall not be answerable or accountable
under any circumstances, except (a) for their own willful misconduct or gross negli-
gence, (b) in the case of the Indenture Trustee, as provided in Section 2.04 hereof or
in the last sentence of Section 5.04 hereof, or in respect of the first sentence of Section
5.01 hereof or Section 7.03(b) hereof, or {¢) for liabilities that may result, in the case
of the Owner Trustee, from the inaccuracy of any representation or warranty or breach
of any covenant of Shawmut Bank Connecticut, National Association made in its indivi-
dual capacity in the Participation Agreement or this Indenture or, in the case of the
Indenture Trustee, from the inaccuracy of any-representation or warranty of the
Indenture Trustec in the Participation Agreement or any other document relating hereto.
Neither the Owner Trustees nor the Indenture Trustee shall be liable for any action or
inaction of any other-one of such-parties.

SECTION 6.03.. Absence of Duties. In the case of the Indenture
Trustee, except in accordance with written instructions furnished pursuant to Section
5.01 or 5.02 hereof, and except as provided in, and without limiting the generality of,
Sections 2.04, 2.15, 5.01, 5.02, 5.03, 5.04 and 5.06 hereof and, in case of the Owner
Trustee, except as provided in Sections 2.15 and 6.01 hereof and in Section 8(b) of the
Participation Agreement, the Owner Trustee and the Indenture Trustee shall have no
duty (i) to see to any recording or filing of the Lease or this Indenture or any other
document, or to see to the maintenance of any such registration, recording or filing, (i)
to see to any insurance on the Facility or to effect or maintain any such insurance, (iii)
to-see to the payment or discharge of any lien or encumbrance of any kind against any
part of the Trust Estate or the Indenture Estate, (iv) to confirm, verify or inquire into
the failure to receive any financial statements of the Lessee or (v) to inspect the Facility
at any time or ascertain or inquire as to the performance or observance of any of the
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Lessce's covenants under the Lease with respect to the Facility, Notwithstanding any
provision hercof or of any other Transaction Document, neither the Owner Participant
nor the Lessce shall have any duty or responsibility under this Indenture, including,
without limitation, any of the duties referred to in clauses (i) through (v) of the
- preceding scntence,

SECTION 6.04. No Representations or Warranties as to Facility or
Documents. NEITHER THE INDENTURE TRUSTEE OR THE OWNER TRUSTEE
MAKES OR SHALL BE DEEMED TO HAVE MADE ANY REPRESENTATION OR
WARRANTY, EXPRESS OR IMPLIED, AS TO THE TITLE, VALUE,
COMPLIANCE WITH SPECIFICATIONS, CONDITION, DESIGN, QUALITY,
DURABILITY, OPERATION, MERCHANTABILITY OR FITNESS FOR USE OR
PURPOSE OF THE FACILITY OR ANY COMPONENT THEREOF, AS TO
ABSENCE OF LATENT OR OTHER DEFECTS, WHETHER OR NOT DISCOVER-
ABLE, AS TO THE ABSENCE OF ANY INFRINGEMENT OF ANY PATENT,
TRADEMARK, OR COPYRIGHT, AS TO THE ABSENCE OF OBLIGATIONS
BASED ON STRICT LIABILITY IN TORT, OR ANY OTHER REPRESENTATION
OR WARRANTY WITH RESPECT TO THE FACILITY OR.ANY COMPONENT
THEREOF WHATSOEVER, except for the representations and warranties of the
Owner Trustee or Shawmut Bank Connecticut, National Association, contained in
Section 8(b)(i) of the Participation Agreement. Neither the Owner Trustee nor the
Indenture Trustee makes or shall be deemed to have made any representation or
warranty as to the validity, legality or enforceability of this Indenture, the Deed of
Trust, the Trust Agreement, the Participation Agreement, the Notes, the Lease or any
Purchase Document or as to the correctness of any statement contained in any thereof,
except for the representations and warranties of Shawmut Bank Connecticut, National
Association madein its individual capacities in-this Indenture or the Participation
Agreement. Neither the Owner Participant nor the Lessee makes, or shall be deemed
to have made, any representation.or warranty hercunder whatsoever.

SECTION 6.05. No Segregation of Monies;. No Interest. Subject to
Sections 3.07 and 10.01 hereof, any monies paid to or retained by the Indenture Trustee
pursuant to any provision hereof and not then required to be distributed to the Holders
of the Notes, the Lessce or the Owner Trustee as provided in Article 1 hereof need
not be segregated in any manncr except 1o the extent required by law, and may be
deposited under such general conditions as may be prescribed by law, and the Indenture
Trustee shall not be liable for any interest thereon; provided, however, that any
payments received or applicd hereunder by the Indenture Trustee shall be accounted for
by the Indenture Trustee so that any portion thercof paid or applied pursuant hereto
shall be identifiable as to the source thereof; and provided, further, however, that any
moneys held by the Indenture Trustee under Sections 3.07 or 10.01 hereof (including
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the proceeds of Permitied Investments, in the case of Section 3.07 hereof) shall be
segregated and scparately accounted for, held upon the trusts therein set forth and
otherwise applicd as contemplated thereby,

SECTION 6.06. Rcliance; Agents; Advice of Counsel. Neither the
Owner Trustee or the Indenture Trustee shall incur any liability to anyone in acting
upon any signature, instrunient, notice, resolution, request, consent, order, certificate,
report, opinion, bond or other document or paper believed by it to be genuine and
believed by it to be signed by the proper party or parties. The Owner Trustec and the
Indenture Trustee may accept a copy of -a resolution of the Board of Dircctors of any
party to the Participation Agreement, certificd by the Sccretary or an Assistant
Secretary thereof as duly adopted and in full force and effect, as conclusive evidence
that such resolution has been duly adopted and that the same is in full force and effect.
As to the aggregate unpaid principal amount of Notes outstanding as of any date, the
Owner Trustee may for all purposes hereof rely on a certificate-signed by any Vice
President or other authorized corporate trust officer of the Indenture Trustee. As to any
fact or matter relating to the Lessee the manner of ascertainment of which is not
specifically described hercin, the Owner Trustee and the Indenture Trustee may for all
purposes hereof rely on an Officers” Certificate of the Lessee, as to such fact or matter,
and such Certificate shall constitute full protection to the Owner Trustee and the
Indenture Trustee for any action taken or omitted to be taken by them in good faith in
reliance thereon. The Indenture Trustee shall assume, and shall be fully protected in
assuming, that the Owner Trustee is authorized by the Trust Agreement to enter into
this Indenture and to take all action to be taken by them pursuant to the provisions
hereof, and shall not inquire into the authorization of the Owner Trustee with respect
thereto. In the administration of the trust hereunder, the Owner Trustee and the
Indenture Trustee each may execute any of the trusts or powers hereof and perform its
powers and duties hereunder directly or through agents or attorneys and may, at the
expense of the Indenture Estate, consult with counsel, accountants and other skilled
persons 1o be selected and retained by them, and the Owner Trustee and the Indenture
Trustee shall not, except as otherwise expressly provided hercin or in the Participation
Agreement, be liable for anything done, suffered or omitted in good faith by them in
accordance with the writien advice or written opinion of any such counsel, accountants
or other skilled persons.

SECTION 6.07. Capacity in Which Acting. Each of the Owner
Trustee and the Indenture Trustee acts hereunder solely as trustees as provided herein,

and, in the case of the Owner Trustee, as provided in the Trust Agreement, and not in
their respective individual capacities, except as otherwise specified herein or therein.
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SECTION 6.08. Compensation. The Indenture Trustee shall be entitled
to reasonable compensation, including expenses and disbursements (including reasonable
attorneys’ fees and expenses), for all services rendered hereunder and shall have a
priority claim on the Indenture Estate for the payment of such compensation, to the
extent that such compensation shall not be paid by the Lessee, and shall have the right
to use or apply any monics held by it hereunder in the Indenture Estate toward such
payments. The Indenture Trustee agrees that it shall have no right against the Holders
of the Notes or the Owner Participant for any fee as compensation for its services as
trustece under this Indenture.

ARTICLE VI
SUCCESSOR TRUSTEES

SECTION 7.01. Notice of Successor Owner Trustee.-In the case of
any appointment of a successor to the Owner Trustee pursuant to the Trust Agreement
or upon any merger, conversion, consolidation or sale of substantially all of the
corporate trust business of the Owner Trustec pursuant to the Trust Agreement, the
successor Owner Trustee shall give prompt written notice. thereof to the Lessee, the
Indenture Trustee and to the Holders of all-Notes at the time Outstanding.

SECTION 7.02. Resignation of Indenture Trustee; Appointment of
Successor. (a) The Indenture Trustee or any successor thereto may resign at any time
without cause by giving at least 30 calendar days" prior written notice to the Lessee,
the Owner Trustee, the Owner Participant and cach Holder of a Note, such resignation
to be cffective upon the acceptance of the trusteeship by a successor Indenture Trustee.
In addition, a - Majority in Interest of Holders of the Notes may, subject to the written
approval of the Lessee, at any time remove the Indenture Trustee without cause by an
instrument in writing delivered to the Lessee, the Owner Trustee, the Owner
Participant, and the Indenture Trustee, and the Owner Trustee shall promptly notify
each Holder of a Note thereof in writing, such removal to be effective upon the accept-
ance of the trusteeship by a successor Indenture Trustee. In the case of the resignation
or removal of the Indenture Trustee, a Majority in Interest of Holders of the Notes
may, subject to the written approval of the Lessee, appoint a successor Indenture
Trustee by an instrument signed by such Holders. | If a successor Indenture Trustee
shall not have been appointed within 30 calendar days after such notice of resignation
or removal, the then current Indenture Trustee, the Lessee or any Holder of a Note may
apply to any court of competent jurisdiction to appoint a successor Indenture Trustee
to act until such time, if any, as a successor shall have been appointed as above
provided. The successor Indenture Trustee so appointed by such court shall
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immediately and without further act be superseded by any successor Indenture Trustee
appointed as above provided within one year from the date of the appointment by such
court.

(b) Any successor Indenture Trustee, however appointed, shall execute
and deliver to the Owner Trustee, the Owner Participant, the Lessee and the pre-
decessor Indenture Trustee an instrument accepting such appointment, and thereupon
such successor Indenture Trustee, without further act, shall become vested with all the
estates, properties, rights, powers and duties of the predecessor Indenture Trustee here-
undcr and in the trusts created hereunder applicable to it with like effect as if originally
named the Indenture Trustee herein; but nevertheless upon the written request of such
successor Indenture Trustee, such predecessor Indenture Trustee shall execute and
deliver to the Owner Trustee, the Owner Participant, the Lessee-and the successor
Indenture Trustee an instrument transferring to such successor Indenture Trustee upon
the trusts herein expressed applicable to it, all the estates, properties, rights and powers
of such predecessor Indenture Trustee, and such predecessor Indenture Trustee shall
duly assign, transfer, deliver and pay over to-such successor Indenture Trustee all
monies or other property then held by such predecessor Indenture Trustee hereunder.

(c) Any successor Indenture Trustee, howeverappointed, shall be a bank
or trust company organized and doing business under the laws of the United States of
America or of any statc thereof and shall be authorized under such laws to exercise
corporate trust powers, and shall have its principal place of business in the State of
New York, the State of Illinois or the State of Connecticut and have a combined capital
and surplus of at least $100,000,000 (or have a combined capital and surplus in excess
of $10,000,000 and its obligations, whether now in existence or hereafter incurred,
fully and unconditionaily guaranteed by a corporation organized and doing business
under the laws of the United States of America, any State or Territory thereof or of the
District of Columbia and having a combined capital and. surplus of at least
$100,000,000), if there be such an institution willing, able and legally qualified to
perform the dutics of the Indenture Trustee hereunder upon'reasonable or customary
terms. If such corporation publishes reports of conditions at least annually, pursuant
to law or to the requirements of Federal, State, Territorial or District of Columbia
supervising or examining authority, then for the purposes of this Section 8.02, the
combined capital and surplus of such corporation shall be deemed to be its combined
capital and surplus as set forth in its most recent report of conditions so published.

(d) Any corporation into which the Indenture Trustee may be merged
or converted or with which it may be consolidated, or any corporation resulting from

any merger, conversion or consolidation to which the Indenture Trustee shall be a
party, or any corporation to which substantially all of the corporate trust business of the
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Indenture Trustee may be transferred, shall, subject to the terms of paragraph (c¢) of this
Section, be the Indenture Trustee under this Indenture without further act.

(¢) In case at any time the Indenture Trustee shall cease to meet the cri-
teria for a successor Indenture Trustee specified in paragraph (c) above, the Indenture
Trustec shall resign immediately in the manner and with the effect specified herein.

SECTION 7.03. Appointment of Additional and Separate Indenture
Trustees. (a) Whenever: (i) the Indenture Trustee shall deem it necessary or prudent
in order to conform to any law of any jurisdiction in which all or any part of the
Indenture Estatc shall be situated or to make any claim or bring any suit with respect
to or in connection with the Indenture Estate, this Indenture, the Notes or any of the
transactions contemplated under the other Transaction Documients, or (ii) the Indenture
Trustee shall be advised by counsel satisfactory to it thatiit is so necessary or prudent
in the interests of the Holders, or (iii) the Indenture Trustee and-the Owner Trustee
shall have been requested to do so by a Majority in Interest of Holders of the Notes,
the Indenture Trustee and the Owner Trustee shall execute and deliver an indenture
supplemental hereto or such other instruments as may from time to time be necessary
or advisable either (1) to constitute one or more bank or trust companies or one or
more natural persons approved by the Indenture Trustee as additional trustee or trustees
of all or any part of the Indenture Estate, or to act as separate trustee or trustees of all
or any part of the Indenture Estate, in each case with such rights, powers, duties and
obligations as may be provided in such supplemental indenture or other instruments as
the Indenture Trustee or a Majority in Interest of Holders of the Notes may deem
necessary or advisable, or (2) to clarify, add to or subtract from the rights, powers,
duties and obligations theretofore granted any such additional or separate trustee,
subject in each case to the remaining. provisions of this Section 7.03. If the Owner
Trustee shall not have taken any action requested of it under this Section 7.03(a) that
is permitted or required by its terms within 30 days after the receipt of a written request
from the Indenture Trustee so to do, or if the Notes have been accelerated as provided
in Section 4.03(a), the Indenture Trustee may act under the foregoing provisions of this
Section 7.03(a) without the concurrence of the Owner Trustee; and the Owner Trustee
hereby appoints the Indenture Trustee its agent and attorney-in-fact to act for it under
the foregoing provisions of this Section 7.03(a) in either of such contingencies, subject,
however, to the remaining provisions of this Section 7.03. The Indenture Trustee may,
in such capacity, execute, deliver and perform any such supplemental indenture, or any
such instrument, as may be required for the appointment of any such additional or
separate trustee or for the clarification of, addition to or subtraction from the rights,
powers, duties or obligations theretofore granted to any such additional or separate
trustee. In case any additional or separate trustec appointed under this Section 7.03(a)
shall die, become incapable of acting, resign or be removed, all the assets, property,
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rights, powers, trusts, duties and obligations of such additional or separate trustee shall
revert 1o the Indenture Trustee until a successor additional or scparate trustee is
appointed as provided in this Section 7.03(a).

(b) No additional or separate trustee shall be entitled to exercise any of
the rights, powers, dutics and obligations conferred upon the Indenture Trustee in
respect of the custody, investment and payment of monies and all monies rec¢ived by
any such additional or separate trustee from or constituting part of the Indenture Estate
or otherwise payable under any Transaction Document to the Indenture Trustee shall
be promptly paid over by it to the Indenture Trustee.  All other rights, powers, dutics
and obligations conferred or imposed upon any additional or separate trustee shall be
excrcised or performed by the Indenture Trustee except to the extent that applicable law
of any jurisdiction in which any particular act is to be performed renders the Indenture
Trustee incompetent or unqualified to perform such act, in which event such-rights,
powers, -dutics and obligations (including the holding of title to-all or part of the
Indenture Estate in any such jurisdiction) shall be exercised and perfornied by such
additional or separate trustee. No additional or separate trustee shall take any discre-
tionary action except on the instructions of the Indenture Trustee or a Majority in
Interest of Holders of Notes. No trustee hereunder shall be-personally liable by reason
of any act or omission of any other trustee hereunder, except that the Indenture Trustee
shall be liable for the consequences of its lack of reasonable care in selecting any
additional or separate trustee which is a natural person. Each additional or separate
trustee appointed pursuant to this Section 7.03 shall be subject to, and shall have the
benefit of, Articles IV through X hereof insofar as they apply to the Indenture Trustee.
The powers of any additional or scparate trustee appointed pursuant to this Section 7.03
shall not in any case exceed those of the Indenture Trustee hereunder.

(c) If atany time the Indenture Trustee shall deem it no longer necessary
or prudent in order to conform to-any such law or take-any such action or shall be
advised by such counsel that it is no longer so necessary or prudent in the interests of
the Holders, or in the event that the Indenture Trustee shall have been requested to do
so in writing by a Majority in Interest of Holders of Notes, the Indenture Trustee and
the Owner Trustee shall execute and deliver an indenture supplemental hereto and all
other instruments and agreements necessary or proper to remove any additional or
separate trustec. The Indenture Trustee may act on behalf of the Owner Trustee under
this Section 7.03(c) when and to the extent it could so act under Section 7.03(a).
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ARTICLE VIl

SUPPLEMENTS AND AMENDMENTS TO THIS INDENTURE AND
OTHER TRANSACTION DOCUMENTS

SECTION 8.01.  Amendments, Waivers, Etc. of Transaction
Documents (Other Than This Indenture). (a) Subject to the provisions of paragraph
(b) of this Scction 8.01 and Section 8.01A hereof, the respective parties to the
Participation Agreement and the Granting Clause Documents may, at any time and from
time to time, without the consent of the Indenture Trustec or any Holder, amend, waive
or modify any of the provisions of such agreements; provided that without the consent
of a Majority in Interest of Holders of the Notes no such amendment, waiver or
modification shall amend or modify the following Sections of the Lease: Section 16 and
Section 17.

(b) Notwithstanding the provisions of paragraph (a) of this Section 8.01
or any other provision of this Indenture or any other Transaction Document to the
contrary, no modification or amendment with respect 1o the Participation Agreement
or any Granting Clause Document shall, without the consent of the Holder of each out-
standing Note affected thereby,

(1) modify or amend the Lease in such a way as to extend the time of
payment of Basic Rent, Stipulated Loss Value (or any other amounts payable
upon the occurrence of an Event of Loss), Termination Value, the Early
Buy-Out Price, or any other amounts payable under, or as provided in, the
Lease which would be required to be paid to the Holders of the Notes pursuant
to the terms hereof (including, without limitation, the amount payable under
Section 8(h) of the Leasc); or reduce the amount of any installment of Basic
Rent so that the sum of the same is less than the payment of principal of and
interest on the Notes to be made from such installment of Basic Rent; or reduce
the aggregate amount of Stipulated Loss Value or Termination Value or amounts
payable in respect of the Early Buy-Out Price or any other amounts payable
under, or as provided in, the Lease upon the occurrence of an Event of Loss,
on the Termination Date on the Early Buy-Out Date or in respect of any other
termination of the Lease (including, without Himitation, in Section 8(h) of the
Lease) so that the same is less, together with any other amounts payable under,
or as provided in, the Lease, than the Redemption Price payable as at the applic-
able Redemption Date; or

(2) modify or amend the Lease in such a way as to release the Lessee
from its obligations in respect of the payment of Basic Rent, Stipulated Loss
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Value (and any other amounts payable upon the occurrence of an Event of
Loss), Termination Value, the Early Buy-Out Price or any amounts payable in
respect of any other termination of the Lease (including, without limitation, in
Scction 8(h) of the Lease).

SECTION 8.01A. Amendments to This Indenture With and Without
Consent of Holders. Subject to Section 12(b) of the Participation Agreement, with the
written consent of a Majority in Interest of Holders of the Notes, the Owner Trustee
and the Indenture Trustee may enter into an Indenture Supplement to add any provisions
to or to change or eliminate any provisions of this Indenture or to modity the rights of
the Holders; provided, however, that, without the consent of each Holder affected
thereby, no amendment to this Indenture or any other Transaction Document may:

(1) reduce the principal amount of any Note or the amount of any
payment of principal, premium or interest due on any Note or extend the time
of payment of any amount owing or payable in respect of such Note; or

(2) change the dates on which any principal, premium, if any, or
interest is due on any Note; or

(3) create any Lien on the Indenture Estate prior to or pari passu with
the Lien thereon under this Indenture, except such as are permitted or
contemplated by this Indenture, or deprive any Holder of the benefit of the Lien
on the Indenture Estate created by this Indenture; or

(4) reduce the percentage in principal amount of the Notes, the consent
of whose Holders is required for any such Indenture Supplement, or the consent
of whose Holders-is required for any waiver of compliance with the provisions
of this Indenture or of orin respect of any Indenture Default or Indenture Event
of Default or of any receipt of payment; or

(5) make any change in this Section 8.01A.

SECTION 8.02. Indenture Supplement Without Consent. Subject to
Socuion 12¢b) of the Participation Agreement, without the consent of any of the Holders
of the Notes then outstanding but subject to the provisions of Section 8.03 hereof, the
Indenture Trustee and the Owner Trustee may enter into any indenture or indentures
supplemental hercto for one or more of the following purposes:

(a) (i) to evidence the appointment of a successor Owner Trustee in
accordance with_the terms of the Trust Agreecment, or (ii) to evidence the
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appointment of a successor Indenture Trustee hereunder if done pursuant to the
provisions of Article VII hercof;

(b) to subject to the lien of this Indenture and the Deed of Trust,
Lessor’s Share of Components or Modifications to the Facility, which become
part of the Facility;

(c) to make such modifications requested by the Owner Trustee as are
appropriate in the event more than one Person becomes an Owner Participant
pursuant to the terms of the Trust Agreement,

(d) to cure any ambiguity, to correct or supplement any provision herein
which may be inconsistent with any other provision herein or to-make any other
provisions with respect to matters arising under this-Indenture which shall not
be inconsistent with the provisions of this Indenture, provided-that such action
shall not adverscly affect the interests of the Holders of any of the Notes then
outstanding or the rights or obligations of the Lessee under the Lease or the
other Transaction Documents;

(e) to provide for the issuance of Supplemental Financing Notes as
contemplated by Section 2.15 hereof or of Refunding Notes; or

(f) to add to the rights of the Holders or the Indenture Trustee.

SECTION 8.03. Trustees and Representative Protected. 1If, in the
opinion of the institution acting-as Owner Trustee under the Trust Agreement or the
institution acting as Indenture Trustee hereunder, any document required to be executed
pursuant 1o the terms of Scction 8.01 or 8.02 hereof adversely affects any right, duty,
immunity or indemnity with respect to such institution under this Indenture, the Lease
or the other Transaction Documents, such institution may. in its discretion decline to
execute such document unless the Person or Persons requesting any related action shall
provide an indemnity that is reasonably satisfactory to such institution.

* SECTION 8.04. Documents Mailed to Holder. Promptly after the
execution by the Owner Trustee or the Indenture Trustee of any document entered into
pursuant to Section 8.01 or 8.02 hereof, the Indenture Trustee shall mail, by certified
mail, postage prepaid, a conformed copy thereof to each Holder of a Note at its address
last known to. the Indenture Trustee, but-the failure of the Indenture Trustee to mail
such conformed copies shall_not impair or affect the validity of such document.
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SECTION 8.05. Form of Amendments and Other Documents. 1t shall
not be necessary for any written request furnished to the Holders pursuant to this
Atticle VI to specify the particular form of the proposed documents 1o be executed,
but it shall be sufficient if such request shall indicate the substance thereof,

ARTICLE IX
MISCELLANEOUS

SECTION 9.01. Termination of Indenture. Upon payment in full of
the principal of and interest on and all other amounts due under all-Notes, the Indenture
Trustee shall execute and deliver, to or as directed in writing by the Owner Trustee or,
in the case of a purchase by the Lessee of the Undivided Interest following an Event
of Loss or in the case of a purchase of the Undivided Interest in accordance with
Section 8(h) of the Lease, by the Lessee, an appropriate instrument or instruments (in
recordable form), in form and substance satisfactory to the Owner Trustee or the
Lessee, as the case may be, releasing’ from the Lien of this Indenture and the
assignment and pledge hereunder and from the Lien of the Deed of Trust the Undivided
Interest, the Facility Agreements and the remainder of the Indenture Estate; provided,
however, that this Indenture and the trust created hereby shall earlier terminate and this
Indenture shall be of no further force or effect-upon any sale or other final disposition
by the Indenture Trustee of all property that is part of the Indenture Estate and the final
distribution by the Indenture Trustee of all monies or other property or proceeds
constituting part of the Indenture Estate in accordance with the terms hereof. Except
as otherwise provided above, this Indenture and the trusts created hereby shall continue
in full force and effect in accordance with the terms hercof. The parties intend that this
Indenture be exempt from registration under any applicable Probate Code and similar
laws.

SECTION 9.02. No Legal Title to Indenture Estate in Holders. No
Holder of a Note shall have legal title to any part of the Indenture Estate. No transfer,
by operation of law or otherwise, of any Note or other right, title and interest of any
Halder of 2 Note in and to the Indenture Estate or hereunder shall operate 1o ferminate
this Indenture or entitle such Holder or any successor or transferee of such Holder to
an accounting or to.the transfer to it of legal title to any part of the Indenture Estate.

SECTION 9.03. Sale of Undivided Interest by Indenture Trustee is
Binding. Any sale or other conveyance of the Undivided Interest or any other part of
the Indenture Estate by the Indenture Trustee made pursuant to the terms of this
Indenture or of the Lease shall bind the-Holders of the Notes and shall be effective to
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transfer or convey all right, title and interest of the Indenture Trustee, and such Holders
in and to the Undivided Interest or any other part of the Indenture Estate. No
purchascr or other grantee shall be required to inquire as to the authorization, necessity,
expediency or regularity of such sale or conveyance or as to the application of any sale
or other proceeds with respect thereto by the Indenture Trustee,

SECTION 9.04. Indenture for Benefit of Owner Trustee, Indenture
Trustee, Owner Fanticipant, Lessec and Holders. Nothing in this Indenture, whether
express or implied, shall be construed to give to any Person other than the Owner
Trustee, the Indenture Trustee, the Holders of the Notes, the Owner Participant and the
Lessce, any legal or equitable right, remedy or claim under or in respect of this
Indenture.

SECTION 9.05. No Action Contrary to Lessee’s Rights Under the
Lease. Notwithstanding any of the provisions of this Indenture or the Trust Agreement
to the contrary, neither the Indenture Trustee nor the Owner Trustee will take any
action contrary to the Lessee’s rights under the Lease, including the rights of the Lessee
under Section 6 thereof, except in accordance with the provisions of the Lease.

SECTION9.06. Notices, Etc. (2) Unlessotherwise expressly specified
or permitted by the terms hereof, all notices, requests, demands, authorizations,
directions, consents, waivers or documents provided or permitted by this Indenture to
be made, given, furnished or filed shall bemade in the manner provided for
communications under the Participation Agreement pursuant to Section 19 thereof.

(b) Any notice or_communication to Holders shall be mailed by
first-class mail to the addresses for Holders shown on the Note Register kept by the
Registrar. Failure so-to mail-a notice or communication or any defect in such notice
or communication shall not affect its sufficiency with respect to other Holders.

(c) If anotice or communication is mailed in the manner provided above
within the time prescribed, it shall be conclusively presumed to have been duly given,
whether or not the addressee receives it.

{&) The Indenture Trustee shall promptly furnish the Lessce with a copy
of any demand, notice or written communication received by the Indenture Trustee
hereunder from any Holder, the Owner Trustee or the Owner Participant.

SECTION 9.07._Severability. Any provision of this Indenture which
is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be
ineffective to the extent of such prohibition or unenforceability without invalidating the
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remaining provisions hereof, and any such prohibition or unenforceability in any
jurisdiction shall not invalidate or render unenforceable such provision in any other
jurisdiction, )

SECTION 9.08. No Oral Modifications or Continuing Waivers.
Subject to Article VHI hereof, no terims or provisions of this Indenture or the Notes
may be changed, waived, discharged or terminated orally, but only by an instrument
in writing signed by the party or other person against whom enforcement of the change,
waiver, discharge or termination is sought, and any waiver of the terms hereof or of
any Note shall be effective only in the specific purpose given.

SECTION 9.09.  Successors and Assigns... All covenants and
agreements contained herein shall be binding upon, and inure to the benefit of, each of
the partics hereto and the successors and permitted assigns of each, all as herein
provided. Any request, notice, direction, consent, waiver or other instrument or action
by any Holder of a Note shall bind the successors and assigns of such Holder.- This
Indenture and the Indenture Estate shall not be affected by any amendment or
supplement to the Trust Agreement or by any other action taken under or in respect of
the Trust Agreement, except to the extent that the same is expressly contemplated by
and taken in accordance with the Transaction Documents; Each Holder by its
acceptance of a Note agrees to be'bound by this Indenture and all provisions of the
Participation Agreement and other Transaction. Documents applicable to it.

SECTION 9.10. Hcadings; References to Sections, Etc. The headings
of the various Articles and Sections herein and in the table of contents hereto are for
convenicnce of reference only and shall not define or limit any of the terms or
provisions hereof. All references herein to any Section, Article, provision, Exhibit,
Annex, Appendix or other attachment shall, unless otherwise. indicated, be deemed
references to a Section, Article, provisions, Exhibit, “Annex, Appendix or other
attachment hereof or hereto, and all such Exhibits, Annexes, Appendices and other
attachments are hereby incorporated herein by reference with the same effect as if set
forth herein in their entirety.

SECTION 9.11. Nonnal Commercial Relations. Anything contained
in this Indenture 10 the contrary notwithstanding, any Sf the parties to the Participation
Agreement or any bank or other affiliate of such parties may conduct any banking or
other financial transactions, and have banking or other commercial relationships, with
the Lessee fully to the same extent as if this Indenture were not in effect, including
without limitation the making-of loans or other extensions of credit to the Lessee, for
any purpose whatsoever, whether related to any of the transactions contemplated hereby
or otherwise.
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SECTION 9.12.  Governing Law: Counterpant Fonn, THIS
INDENTURE SHALL IN ALL RESPECTS BE GOVERNED BY, AND
CONSTRUED IN ACCORDANCE WITH, THE LAW OF STATE OF NEW
YORK, INCLUDING ALL MATTERS OF CONSTRUCTION, VALIDITY AND
PERFORMANCE WITHOUT GIVING EFFECT TO PRINCIPLES OF CON-
FLICTS OF LAWS. This Indenture may be executed by the parties hereto in separate
counterparts, cach of which when so executed and delivered shall be an original, but
all such counterparts shall together constitute but one and the same instrument.
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IN WITNESS WHEREOF, the parties hereto have caused this Indenture -]
to be duly executed as of the day and year below provided.

SHAWMUT BANK CONNECTICUT,
NATIONAL ASSOCIATION,
pot in its individual capacity except as
specified herein, but solely as Owner
Trustee under a Trust Agreement No. |
dated as of July 15, 1994 with the Owner
Participant named therein

By:
Title:

THE FIRST NATIONAL BANK OF CHICAGO
not in its individual capacity, except as

specified herein, but solely as Indenture

Trustee hereunder

THE FIRST NATIONAL BANK OF CHICAGO

By:
Title:
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STATE OF )
) T
COUNTY OF )

Personally appearcd before me, the undersigned authority in and for the
said County and State, on this __ day of , 1994, within my jurisdiction, the

within named who acknowledged that he is the of Shawmut Bank

Connecticut, National Association, a national banking association, as-Owner Trustee
under the above and foregoing instrument, and that for and on behalf of said
corporation, and as its act and deed in said capacity as Owner Trustee and its having

been duly authorized to do so, he executed the above and. foregoing instrument after

first having been duly authorized by said corporation to do so.

My Commission Expires:
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STATE OF )

COUNTY OF y

Personally appeared before me, the undersigned authority in and for the
said County and State, on this day of July, 1994, within my jurisdiction, the within
named who acknowledged that he is the of
First Chicago a national banking association, as Indenture Trustee under the above and
foregoing instrument, and that for and on behalf of said corporation,and as its act and
deed in said capacity as Indenture Trustee and its having been duly authorized to do so,
he executed the above and foregoing instrument after first-having been duly authorized

by said corporation to do so.

My Commission Expires:
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APPENDIX A

DEFINITION OF TERMS

NEWMONT GOLD ORE TREATMENT FACILITY

TRUST NO. 1
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DEFINITION OF TERMS

Rules of Construction: The terms defined herein relate to all Transaction
Documents. Unless the context otherwise requires, any act or code (and regulations or
rules issued thereunder), agreement, document or instrument referred to in any
Transaction Document shall mean such act or code (and such regulations or rules),
agreement, document or instrument as the same may be amended, modified or
supplemented (including by waiver or consent) from time to time in accordance with
Applicable Law, in the case of acts or codes (and such regulations or rules), or its
terms and provisions and as permitted by the Transaction Documents, in the case of any
agrecment, document or instrument, and such reference includes references to all
appendices, exhibits, schedules and other attachments thereto and any agreements,
documents and instruments incorporated therein. Unless the context otherwise requires,
(i) "include,” “including” and "includes" shall be deemed to be followed by the words
"without limitation,"” whether or not they are in fact followed by such words or words
of like import, (ii) "writing,” "written* and comparable terms refer 1o printing, typing,
lithography and other means of reproducing words in a visible form, (iii)-"hereof,"
“herein,” “hereunder” and comparable terms refer to-the entire agreement, document
or instrument in which such terms are used and not to any particular article, section or
other subdivision thercof or any appendix, exhibit, schedule or other attachment thereto,
(iv) references to any gender include references to all genders, (v) references to the
singular include references to the plural and vice versa, (vi) references in any
Transaction Document or in a act or code (and regulations or rules issued thereunder),
or in an agreement, document or instrument, to an "article,” "section” or another
subdivision thereof, or to a "schedule,” "exhibit,” "appendix” or other attachment
thereto are to an article, section or other subdivision thereof or a schedule, exhibit,
appendix or other attachment thereto, (vii) references to a Person are also to its
successors and permitted assigns, and (viii) references 1o a Governmental Authority are
also to its successors.

Additional Equiry Investment shall have the meaning set forth in Section
8(g) of the Lease.

Additional Invesiment shall have the meaning set forth in Section 3(b) of
the Participation Agreement.

Affitiare, with respect to any Person, shal! mean any other Person directly
or indirectly controlling or controlled by, or under direct or indirect common control
with, such Person. The term "control” (including the correlative meanings of the terms
“controlled by" and “under common controi with"), as scd with respect to any Person,
shall mean the possession, directly or indirectly, of the power to direct or cause the
direction of the management policies of such Person, whether through the ownership
of voting securities or by contract or otherwisc.
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Afier-Tax Basis shall mean, with respect to any payment received or
decmed to have been received by any Person, the amount of such payment (the base
payment) supplemented by a further payment (the additional payment) to that Person
so that the sum of the base payment plus the additional payment-shall, after deduction
of the amount of all Federal, state and local income Taxes required to be paid by such
Person in respect of the receipt or accrual of the base payment (taking into account any
credits or deductions arising therefrom and the timing whereof), be equal to the base
payment. ‘Such calculations shall be made, with respect to all Taxes other than federal
income taxes, on the hasis of the amounts actually required to be paid by the recipient,
and with respect to federal incomie taxes, on the assumption that the recipient is subject
to federal income taxation at the highest applicable marginal rates with respect to
corporations.

Adjacent Premises shall have the meaning given that term in the Ground
Lease and Easement.

Amortization Deductions shall have the meaning set forth in the Tax
Indemnity Agreement.

Applicable Law shall mean all laws, including Federal, state and local
laws, ordinances, judgments, decrees, injunctions, writs and orders, and rules,
regulations, orders, interpretations, licenses. and permits of any Governmental
Authority.

Appraisal Procedure shall mean a procedure whereby, the Lessor and the

Lessee having failed to agree, two independent appraisers, one chosen by the Lessee
and one by the Lessor, shall mutually-agree upon the determinations then the subject
of appraisal. The Lessor or the Lessee, as the case may be, shall deliver a written
notice to the other appointing its appraiser within 15 days after receipt from the other
of a writicn notice appointing its appraiser. If one party shall fail to appoint its
appraiser within 15 days after receipt from the other party of a written notice appointing
its appraiser, the determination of the single appraiser shall be final. If within 30 days
after appointment of the two appraisers they are unable 1o agree upon the amount in
" question, a third independent appraiser shall be chosen within ten days thereafter by the
autual consent of such fivst two appraisers or, if such first two appraisers fail to agree
upon the appointment of a third appraiser, such appointment shall be made by the
American Arbitration- Association, or any organization successor thereto, from a panel
of appraisers having experience in the business of operating a mining facility and a
familiarity with equipment used or operated.in such business. The decision of the third
appraiser so appointed and chosen shall be given within 30 days after the selection of
such third appraiser. If three appraisers shall be appointed and the determination of one
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appraiser is disparate from the middle determination by more than twice the amount by
which the other determination is disparate from the middle determination, then the
determination of such appraiser shall be excluded, the remaining two determinations
shall be averaged and such average shall be binding and conclusive on the Lessor and
the Lessee; otherwise the average of all three determinations shall be binding and
conclusive on the Lessor and the Lessee,

Assignment of Conracts shall mean the Assignment of Contracts, dated
the Closing Date and substantially in the form of Exhibit H 1o the Participation
Agreement.

Average Applicable Rate shall mean the weighted average interest rate
borne by Notes issued on the Closing Date.

Bankruprcy Defaulr shall mean a Default under Section 16(5) of the
Lease.

Basic Lease Commencement Dare shall mean July 5, 1995,

Basic Rent or Basic Reni Paymenr shall mean an amount equal to the
greater of (i) the rent payable pursuant to Section 3(a) of the Lease, or (ii) the rent
payable pursuant to Section 3(g) of the Lease.

Basic Term or Basic Lease Term shall mean the period commencing on
the Basic Lease Commencement Date and ending on September 30, 2015, or such
shorter period as may result from earlier termination of the Lease as provided in the
Lease.

Bill of Sale shall'mean a Bill of Sale and Notice of Severance, dated the
Closing Date and substantially in the form of Exhibit J to the Participation Agreement.

Business Day shall mean any day other than a Saturday or Sunday or
other day on which banks in New York, New York, Hartford, Connecticut or Chicago,
Illinois are authorized to remain closed.

Carlin Complex shall mean and include the Facility and any asset or
facility of the Company located in the immediate vicinity of Carlin, Nevada.

CERCLA shall have the meaning given such term in the definition of
Environmental Law.
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Centificate of Acceprance shall mean a certificate, substantially in the
form of Exhibit A to the Lease, duly completed and executed and delivered on the
Closing Date or, in the case of any Modification acquired by the Lessor pursuant to the
terms of the Lease, a date required by the applicable Lease Supplement.

Chemical Securities Inc. shall mean Chemical Securities Inc., a Delaware
corporation.

Claims shall mean liabilities, costs, obligations, losses, damages,
penalties, claims (including, without limitation, claims involving liability in tort, strict
or otherwise), actions, suits, judgments, expenses and disbursements (including, without
fimitation, legal fees and expenscs) of any kind and nature whatsoever without any
limitation as to amount.

Closing shall mean the proceedings which occur-on the Closing Date, as
contemplated by the Participation Agreement.

Closing Date shall mean the date, determined pursuant to a Notice of
Closing, on which the sale and leaseback of the Undivided Interest is completed, and
payment of Facility Cost is made.

Code shali mean the Internal Revenue Code of 1986, as amended, or any
comparable successor law thereto.

Competitor shall mean any Person which, directly or indirectly through
Affiliates, has, during any of the five years preceding the date on which a "Competitor”
is identified, derived more than 20% of its consolidated operating income, determined
in accordance with GAAP, from the mining and processing of gold.

Components shall mean appliances, parts,.instruments, appurtenances,
accessories, furnishings, equipment and other property of ‘whatever nature that may
from time to time be incorporated in the Facility.

Coniracts shall have the meaning set forth in the Assignment of
Contracts.

Consulting Engineer shall mean Davy International or such other firm of
construction engineers as shall be selected by the Owner Participant and approved by
the Lessee.
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Contractor shall have the meaning set forth in the Assignment of
Contracts.

Conveyor Plor shall have the meaning given that term in the Ground
Lease and Eascment.

Deed of Trust shall mean the Deed of Trust made by the Owner Trustee
in favor of the Indenture Trust securing the Owner Trustee's obligations under the
Notes.

Defaulr shall mean an event which, after giving of notice or lapse of
time, or both, would become an Event of Default.

Depreciation Deductions shall have the ‘meaning set forth in-the Tax
Indemnity Agreement.

Early Buy-Out Date shall mean January 5, 2012,

Early Buy-Out Price shall mean an amount, payable in installments
commencing on the Early Buy-Out Date as set forth in Schedule 4 attached to the
Lease, equal to the percentage of Facility Cost set forth in Schedule 4 attached to the
Lease as adjusted pursuant to Section 3 of the Lease, and subject to Section 3(g) of the
Lease.

Early Purchase Oprion shall have the meaning set forth in Section 14 of
the Lease.

Easement shall mean the easement granted by Newmont to the Owner
Trustee under and pursuant to the Ground Lease and Easement.

Environmental Claim shall mean any Claim relating to or arising under
any Environmental Law.

Environmenral Law shall mean any Applicable Law which is applicable
to an owner or operator of the Facility, an owner or lessee of the Site Interest or any
waste or other by-products of the Facility and which relates to the pollution or
protection of the environment (including ambient air, surface water, groundwater, land,
surface, and subsurface strata) or Hazardous Materials, including the Comprehensive
Environmental Response,. Compensation and Liability Act of 1980, as amended
(CERCLA), the Resource Conservation and Recovery Act, the Hazardous Materials
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Transportation Act, the Clean Water Act, the Toxic Substances Control Act, the Clean
Air Act, the Safe Drinking Water Act and the Atomic Energy Act.

ERISA shall mean the Employee Retirement Income Security Act of
1974, as amended, or any comparable successor-law.

ERISA Plan shall mean any "employec benefit plan” subject to Part 4 of
Subtitle B of Title I of ERISA, or "plan” subject to Scction 4975 of the Code, any trust
created under any such employce benefit plan or plan, or "governmental plan” as
defined in Section 3(32) of ERISA or Section 414(d) of the Code organized in a
jurisdiction having prohibitions on transactions with such governmental plan similar to
those contained in Section 406 of ERISA or Section 4975 of the Code.

Evenr of Defaulr shall have the meaning set forth in Section 16 of the
Lease.

Evenr of Loss shall mean any of the following events: (a) the Facility
(including the Undivided Interest) or the Site Interest is, or Lessor’s rights in the
Easements, as applicable, are (i) destroyed, damaged beyond repair or, in the good faith
and reasonable opinion of the Lessee (confirmed by an independent engineer reasonably
satisfactory to the Owner Participant) rendered permanently unfit for normal use for any
reason whatsoever, (i) condemned, confiscated or seized in whole or any significant
part, for a period which extends beyond the expiration of the Basic Lease Term, or (iii)
not operated by the Lessee for its intended use for a period exceeding two years; or (b)
title to the Facility or the Site Interest or any material portion thereof is, or Lessor’s
rights in the Easements.are, requisitioned.

Excepted Paymews shall mean (i) any. indemnity payments (including
payments under Section 13 of the Participation Agreement, Section 7 of the Trust
Agreement and the Tax Indemnity Agreement, whether made by adjustment to Basic
Rent or other wise) to which the Owner Trustee, in its individual capacity, the Owner
Participant or any of their respective Affiliates (or the respective successors, assigns,
agents, officers, director or employees of the Owner Trustee or the Owner Participant)
is entitled under the Transaction Documents and all other amounts payable by the
Lessee to the Lessor, Shawmut or the Owner Participant to reimburse any such Person
for its costs and expenses in exercising its rights under the Transaction Documents, (ii)
(A) insurance proceeds, if any, payable to the Lessor, Shawmut, The First National
Bank of Chicago or the Owner Participant under insurance separately maintained by the
Lessor, Shawmut, The First National Bank of Chicago or the Owner Participant with
respect to the Undivided Interest as permitted by the Lease or (B) proceeds of insurance
maintained under any Transaction Document for the benefit of the Lessor, Shawmut,
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The First National Bank of Chicago or the Owner Participant, (iii) any amounts payable
under any Transaction Document to reimburse the Lessor or the Owner Participant
(including the reasonable expenses of the Lessor or the Owner Participant incurred in
conncction with any such payment) for performing or complying with any of the
obligations of the Lessee under and as permitted by any Transaction Document, (iv) any
amount payable to the Owner Participant by the Lessee pursuant to the Tax Indemnity
Agreement or any Transferee as the purchase price of the Owner Participant’s interest
in the Trust Estate, (v) any payments, insurance proceeds or other amounts with respect
1o the Undivided Interest or any portion thereof which have been released from the lien
of the Indenture and (vi) any payments in respect of interest to the extent attributable
to payments referred to in clauses (i) through (v) above.

Expenses shall have the meaning set forth in Section 7(a) of the Trust
Agreement.

Faciliry shall mean the refractory gold-ore treatment facility located
approximately six miles north of Carlin, Nevada, as more particularly described in the
Bill of Sale together with any Modifications and all Components.

Faciliry Agreements shall mean the Support Agreement, the Assignment
of Contracts, the Ground Lease and Easement and any other agreement, permit or
license or Governmental Action to which the Company is a party and which are
necessary for the operation of the Facility.

Faciliry Cost shall mean the Lessor's Share of $343,199,000.00.

Faciliry Sire shall mean the Site Interest (as to. which the Owner Trustee
has a ground lease interest under the Ground Lease and Easement) and the other land
described in Exhibits A and D to the Ground Lease and Easement (with respect to
which the Owner Trustee is the grantee of an easement under the Ground Lease and
Easement).

Fair Market Renewal Term shall mean a Renewal Term elected pursuant
to Section 13(a)(1) of the Lease.

Fair Market Rental Value or Fair Marketr Value of any property or ser-
vice as of any date shall mean the cash rent or cash price obtainable in an arm’s-length
lease, or sale or supply, respectively, between an informed and willing lessee or buyer
(under no compulsion to lease or purchase) and an informed and willing lessor or seller
or supplier (under no compulsion to lease or sell or supply) of the property or service
in question, and shall, in the case of the Facility, be determined (except pursuant to
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Section 17(a)(3)(i), (ih) and (iv) of the Lease) on the basis that (i) the Facility has been
maintained in accordance with, and the Lessee has complied with, the requirements of
the Lease and the other Transaction Documents, (ii) the lessee or the buyer shall have
rights in, or an assignment of, the Transaction Documents (including, without
limitation, the Support Agreements) to which the Lessor is a party and (iii) the Lessee
has complied with the requirements of the Lease and each Transaction Document to
which the Lessee is a party. If the Lessor and the Lessee are unable to agree upon a
determination of Fair Market Rental Value or Fair Market Value, as the case may be,
such Fair Market Rental Value or Fair Market Value shall be determined in accordance
with the Appraisal Procedure.

FASB 13 shall mean Statement of Financial Accounting Standards No.
13, as in effect on the date of the Participation Agreement.

Final Prospectus shall mean the Prospectus included-in the Registration
Statement on the date the same becomes effective,

Financing Lease shall mean any lease of equipment and/or real property
which had a cost to the lessor in excess of $80,000,000 under which the Lessee is a
lessee and which had a term of not less than 15 years from the inception thereof.

First Chicago shall mean The First National Bank of Chicago, a national
banking association, in its individual capacity unless the context requires otherwise.

Fixed Price Option Price shall mean a purchase price equal to 40.07%
of Facility Cost.

Fixed Rate Renewal Term shall mean a Renewal Term elected pursuant
to Section 13(a)(2) of the Lease.

GAAP shall mean generally accepted accounting principles in the United
States as in effect from time to time.

Governmental Actions shall mean all authorizations, consents, approvals,
“waivers, exceptions, variances, filings and declarations of or with, any Governmental
Authority (other than routine reporting requirements the failure to comply with which
will not affect the validity or enforceability of any of the Transaction Documents or
have a material adverse effect on the transactions contemplated by the Participation
Agreement), and shall include, without limitation, those siting, environmental and
operating permits and licenses which are required for the use and operation of the
Facility, including the Undivided Interest.
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Governmental Authority shall mean any Federal, state, county, municipal,
regional or oiher governmental or taxing authority, agency, board or court.

Governmental Rules shall mean statutes, laws, rules, codes, ordinances,
regulations, permits, certificates and orders of any Governmental Authority, including,
without limitation, those pertaining to health, safety, the environment or otherwise.

Granting Clause Documents shall have the meaning set forth in Section
1.01 of the Indenture.

Ground Lease and Easement shall mean the Ground Lease and Easement,
dated the Closing Date and substantially in the form of Exhibit F to the Participation
Agreement, and pursuant to which the Owner Trustee and the Other Owner Trustee
will, subject to the conditions set forth therein, lease from Newmont the Site Interest
and accept a grant by Newmont of the Easement.

Ground Lessees shall mean and include the Lessor and the Other Owner
Trustee, as tenants in common.

Ground Lessor shall' mean Newmont.

Ground Lease Rent shall have the meaning set forth in the Ground Lease
and Easement.

Group shall mean the affiliated group of corporations of which the Owner
Participant is a member.

Hazardous Materials shall mean any hazardous substance under Section
101(14) of CERCLA.

Holders shall rrean the holders of the Notes.

“incorporared in” shall mean incorporated or installed in, attached to, or
otherwise made a part of the Facility.

Indemnitce shall mean the Owner Participant, Shawmut, the Owner
Trustee, the Indenture Trustee, the Pass Through Trustee, the Trust Estate, the
Indenture Estate and each other holder of a Note from time 1o time Qutstanding under
the Indenture, and the successors, assigns, agents, employees and directors of each such
Person and any Affiliate of each such Person.
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Indenture shall mean the Trust Indenture and Security Agreement, dated
as of July 15, 1994, in the form of Exhibit C to the Participation Agreement,

Indenture Defuult shall mean an event which, after giving of notice or
lapse of time, or both, would become an Indenture Event of Default,

Indenture Estare shall have the meaning set forth in Section 1.01 of the
Indenture.

Indenture Event of Default shall mean any of the events specified in
Section 6.2 of the Indenture.

Indenture Supplement shall mean any supplemental Indenture entered into
in accordance with the terms of the Indenture (including, as a result of a Supplemental
Financing).

. Indenture Trusiee shall mean The First National Bank of Chicago, a
national banking association, not in its individual capacity, but solely as Indenture
Trustee under the Indenture, and each successor as. Indenture Trustee under the
Indenture.

Indenture Trustee Office shall mean the office of Indenture Trustee
located at One First National Plaza, Suite 0126, Chicago, Illinois, 60670-0126, or such
other office as may be designated by the Indenture Trustee to the Owner Trustee and
each holder of a Note Outstanding under the Indenture.

Indenture Trustee's Counsel shallimean The Law Department of the First
National Bank of Chicago, One First-National Plaza, Suite 0120, Chicago, Hlinois,
60670-0126.

Independent Appraiser shall mean Enterprise Appraisal Co.

Independent Auditor shall mean a nationally recognized auditor appointed
in accordance with this definition.  Within sixty (60) days following Lessee’s request
for verification of any adjustments to Basic Rert, Stipulated Loss Value and
Termination Value, Lessec and Owner Participant shall use their best efforts to agree
on a mutually acceptable independent auditor. In the event that the Owner Participant
and the Lessee cannot agree on a auditor, the Owner Participant shall have the right to
appoint a nationally recognized auditor (who shall not be Owner Participant’s then
outsidc auditor).
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Interest Deductions shall have the meaning set forth in the Tax Indemnity
Agreement.

Interim Rent shall mean an amount equal to all accrued interest due and
payable on the Notes from the Closing Date to the Basic Lease Commencement Date.

Interim Term shall mean the period, if any, from, and including, the
Closing Date to, but excluding, the Basic Lease Commencement Date, or such shorter
period as may result from earlier termination of the Lease as provided in the Lease.

Investment shall have thc meaning set forth in Section 3 of the
Participation Agrecment.

Investment Company Act shall mean the Investment Company Act of
1940, as amended.

Investment Grade shall mean arating of either BBB- or higher in the case
of Standard & Poor’s or Baa3 or higher in the case of Moody’s or, if the rating system
of either of such agencies changes after the date of the Participation Agreement, the
nearest equivalent to each such rating.

Invesiment Percemiage shall. mean that percentage which shall be equal
to the difference between 100% and the Loan Percentage.

Lease shall mean the Lease, dated as of September 30, 1994, substan-
tially in the form of Exhibit B 1o the Participation Agreement, together with each Lease
Supplement executed after the Closing Date.

Lease Supplement shall mean a supplement to the Lease for purposes of
(i) adjusting Basic Rent, Stipulated Loss Value, and Termination Value pursuant to
Section 3(e) or Scction 3(f) of the Lease, (ii) adding the Lessor's Share in any
Modification, if title thereto shall vest in the Owner Trustee pursuant to the terms of
the Lease, (iii) effecting Supplemental Financings, Refunding of the Notes and
Additional Equity Investments, or (iv) otherwise changing or modifying the terms of
the Lease, all in accordance with and subject to the terms of the Lease.

Lease Term shall have the meaning set forth in Section 2 of the Lease.

Lease Termination Date shall mean the last day of the Lease Term
(whether occurning by reason of the termination or the expiration of the Lease).
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Lessee shall mean Newmont Gold Company, a Delaware corporation.

Lessee Person shall mean the Lessee or any Affiliate, assignee or
successor of the Lessce or any other uscr or Person in possession of the Facility.

Lessee's Nevada Counsel shall mean Bible, Hoy, Trachok, Wadhams &
Zine, P.C., 2110 E. Flamingo Road, Suite 325, P.O. Box 93235, Las Vegas, Nevada.

Lessor shall mean the Owner Trustee,

Lessor’s Liens shall mean Liens upon the Trust Estate (other than
Permitted Liens described in clauses (a) and (c) through(e) of the definition of such
term) which result from acts of, or any failure to act by, or as a result of claims
against, Shawmut or the Lessor, attributable to Shawmut, unrelated either to the
ownership of the Undivided Interest, the administration of the Trust Estate or the
transactions contemplated by the Transaction Documents.

Lessor’s Share shall mean 75%.

Licn shall mean any mortgage, pledge, security interest, encumbrance,
lien or charge of any kind, including, without limitation, any conditional sale or other
title retention agreement, any lease in the nature thereof or the filing of, or agreement
to give, any financing statement under the  Uniform Commercial Code of any
jurisdiction.

Loan shall have the meaning set.forth in Section 2 of the Participation
Agreement.

Loan Percentage shall mean 76.39533% or such other percentage as
may be adjusted prior to the Closing Date pursuant to the Transaction Documents or
as may be otherwise agreed upon by the Owner Participant and the Lessee.

Loan Procceds shall have the meaning set forth in Section 2 of the
Participation Agreement.

Maximum Invesrment Commitment shall mean Lessor’s Share of $101.6
million (which amount shall include the Owner Participant’s Investment and its
Additional Investment), plus Transaction Expenses.

Memorandum of Lease shall mean a document in recordable form which
sets forth the principal terms of the Lease.
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Madifications shall mcan  alterations, modifications, additions and
improvements to the Facility (including the Undivided Interest) the cost of which is
required to be capitalized in accordance with GAAP; and such term shall include, as
appropriate, all Scverable Required  Modifications, Nonseverable Required
Modifications, Severable Optional Modifications and Nonseverable Optional
Modifications, but shall not include any original, substitute or Replacement Component.

Net Economic Return shall mean the Owner Participant’s anticipated (a)
net after-tax yield and (b) total net after-tax cash flows (including 90% of its anticipated
FASB 13 eamings during the first five years after the Closing Date) resulting from the
transactions described in and contemplated by the Transaction Documents and
determined on the basis of the Pricing Assumptions.

Newmonr shall mean Newmont Gold Conipany, a Delaware corporation.

Newmont's Counsel shall mean White & Case, 1155 Avenue of the
Americas, New York, New York 10036

. Newmont's General Counsel shall mean the General Counsel or an
Associate General Counsel of Newmont.

Nonseverable, when used in respect to any Modification, shall mean any
Modification which is not a Severable Modification.

Notes or Notes shall mean the Notes and any Supplemental Financing
Notes issued or to be issued by the Owner Trustee under the Indenture and
authenticated by the Indenture Trustee.

Notice of Closing shall have the meaning set forth in Section 5 of the
Participation Agreement.

Officers’ Certificare shall mean a certificate signed by the President or
any Vice President and by the Treasurer, any Assistant Treasurer, the Secretary or any
Assistant Secretary of the Person with respect to which such term is used.

Oprional Modificarions shall have the meaning set forth in Section 8(d)
of the Lease.

Original of the Lease shall mean the fully executed counterpart of the
Lease marked “Original” pursuant to Section 21(e) of the Lease.
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» Other Lease shall mean the Lease, dated as of September 30, 1994,
between Newmont Gold Company, as lessee and the Other Owner Trustee.

Other Owner Trustee shall mean the owner trustee under Trust
Agreement No. 2, dated as of July 15, 1994, between the Owner Participant and
Shawmut.

Other Participation Agreement shall mean the Participation Agreement,
dated as of July 15, 1994, and among the owner participant party thereto, the Other
Owner Trustee and First Chicago, as indenture trustee and pass through trustee and
relating to Owner Trust No. 2.

Orher User shall have the meaning set forth in Section 2 of the Support
Agreement.

- Qurstanding, when used with respect to-Notes, shall mean, as of the date
of determination, all such Notes theretofore issued, authenticated and delivered under
the Indenture, except (a) Notes theretofore cancelled by the Indenture Trustee or deliv-
ered to the Indenture Trustee for cancellation, (b) Notes or portions thereof for the pay-
ment of which the Indenturc Trustee holds (and has notified the holders thereof that it
holds) in trust for that purpose an amount sufficient to make full payment thereof when
due, (c) Notes or portions thereof which have been pledged as collateral for any obli-
gations of the obligor thereof to the extent that an amount sufficient to make full pay-
ment of such obligations when due has been deposited with the pledgee of such Notes
for the purpose of holding such amount in trust for the payment of such obligations in
accordance with the indenture or-agreement under which such obligations are secured
and (d) Notes in exchange for, or in lieu of, which other Notes have been issued,
authenticated and delivered pursuant to such Indenture.

Overdue Rate shall mean the rate per annum from time to time equal to
the greater of (x) two percent (2%) above the Average Applicable Rate and (y) two
percent (2%) above the Prime Rate computed on the basis of a 360-day year of twelve
30-day months.

Owner Participant shall mean Philip Morris Capital Corporation, a
Delaware corporation.

Owner Participant’s Counsel shall mean Debevoise & Plimpton, 875
Third Avenue, New York, New York 10022.
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Owrner Participant’s Liens shall mean Licns on the Trust Estate arising
during the Lease Term or prior to the payment in full of the Notes (other than
Permitted Liens described in clauses (a) and (¢) through () of the definition of such
term) which result solely from acts of, or any failure to act by, or claims against, the
Owner Participant unrclated to the transactions contemplated by the Transaction
Documents and which are not being contested by the Owner Participant in good faith
and by appropriate procecdings, as long as such proceedings do not involve any
material danger of the sale, forfeiture or loss (or loss of use) of the Undivided Interest,
the Indenture Estate, title thercto or any interest therein,

Owner Farticipant’s Nevada Counsel shall mean Jeppson & Lee, 100
Liberty, Suite 990, Reno, Nevada 89501.

Owner Trustee shall mean Shawmut Bank Connecticut, National
Association, a national banking association, not in its individual capacity, but solely as
Owner Trustee under Trust Agreement No. 1, dated as of July 15, 1994, and each
successor as Owner Trustee under such Trust Agreement.

Owner Trustee's Counsel shall ‘mean Shipman ‘& Goodwin, One
American Row, Hartford, CT 06103.

Participation Agreement shall mean the Participation Agreement, dated
as of July 15, 1994 among Shawmut Bank Connecticut, National Association, in its
individual capacity and as Owner Trustee, the Indenture Trustee, the Owner Participant,
the Pass Through Trustee and Newmont.

Pass Through Certificates shall mean the pass through certificates issued
pursuant to the Pass Through Trust Agreement.

Pass Through Trust Agreement shall mean each Pass Through Trust
Agreement, dated as of July 15, 1994, between Newmont and the Pass Through
Trustee, it being understood that there shall be a Pass Through Trust Agreement which
will acquire and hold Notes of each maturity issued under an Indenture Supplement-and
that if multiple maturities should be authorized and issued all references to Pass
Through Trust Agreemen shall be deemed 1o be in the plural.

Pass Through Trustee shall mean The First National Bank of Chicago,
a national banking association, not in its individual capacity, but solely as Pass Through

Trustee under each Pass Through Trust Agreement, and each successor such Pass
Through Trustee under the related Pass Through Trust Agreement.

0000794W.WS1 -15-
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Pass Through Trustee's Counsel shall mean The Law Department of the
First National Bank of Chicago, One First National Plaza, Suite 0120, Chicago,
Hllinois, 60670-0126.

Payment Defuulr shall mean a Default under Section 16(a)(1) or (2) of
the Lease.

Permitted Investments shall mean (i) obligations of the United States of
America, or fully guarantced as to interest and principal by the United States of
Amierica, maturing in not more than one year, (ii) certificates of deposit having a final
maturity of not more than 30 days after the date of issuance thereof of any commercial
bank incorporated under the laws of the United States of America or any state thereof
or the District of Columbia which bank is a member of the Federal Reserve System and
has a combined capital and surplus of not less than $300,000,000 and (iii) commercial
paper, rated P-1 by Moody's Investors Services, Inc., or A-1 by Standard and Poor’s
Corporation, having a remaining term until maturity of not more than 90 days, other
than any such obligation, certificate of deposit or commercial-paper issued by Shawmut,
The First National Bank of Chicago or-any institution which shall become a successor
Owner Trustee or Indenture Trustee; provided, however, that no such investment made
while there shall have occurred and be continuing an Indenture Default or an Indenture
Event of Default shall be a Permitted Investment if it has a maturity in excess of 30
days.

Permitred Liens shall mean (a) the respective rights and interests of the
Lessee, the Owner Participant, the Lessor and the Indenture Trustee, as provided in the
Transaction Documents and the respective rights and interests of the parties to the Other
Participation Agrecment under the Transaction Documents (as defined in such Other
Participation Agreement), (b) Lessor’s Liens and Owner Participant's Liens, (c) Liens
for Taxes either not yet due or being contested in good faith and by appropriate
proceedings, so long as such proceedings shall not involve any danger of the sale,
forfeiture or loss of any part of the Facility or the Facility Site, the Trust Estate, the
Indenture Estate, title thereto or any interest therein and shall not interfere with the use
or disposition of any part of the Facility or the Facility Site, the Trust Estate, the
Indenture Estate, title thereto or any interest therein, or the payment of Rent, and the
Lessee shall have provided adequate reserves for the payment of such Taxes, (d)
materialmen’s, mechanics’, workers®, repairmen’s, employees’ or other like Liens aris-
ing in the ordinary course of business of the Lessee for amounts either not yet due or
being contested in good faith and by appropriate proceedings so long as such proceed-
ings shall not involve any.danger of the sale, forfeiture or loss of any part of the
Facility or the Facility Site, the Trust Estate, the Indenture Estate, title thereto or any
interest therein and shall not interfere with the use or disposition of any part of the
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Facility or the Facility Site, the Trust Estate, the Indenture Estate, title thereto or
interest therein, or the payment of Rent, and the Lessce shall have provided adequate
reserves for the payment of such amounts, (¢} Liens arising out of judgments or awards
against the Lessee with respect to which at the time an appeal or proceeding for review
is being prosecuted in good faith and either which have been bonded or for the payment
of which adequate reserves shall have been provided so long as such judgment, award
or appeal shall not involve any danger of the sale, forfeiture or loss of any part of the
Facility or the Facility Site, the Trust Estate, the Indenture Estate, title thereto or any
interest therein and shall not interfere with the use or disposition of any part of the
Facility or the Facility Site, the Indenture Estate, title thereto or any interest therein,
or the payment of Rent, (f) Scheduled Liens, and (g) Liens consented to by the Lessor
in accordance with the provisions of Section 12 of the Lease.

Permitted Uses and Purposes shall have the meaning set forth in Section
2 of the Support Agreement.

Person shall mean any individual, partnership, corporation, trust,
unincorporated association or joint venture, a government or any department or agency
thereof, or any other entity.

Philip Morris Capital Corporation or PMCC shall mean Philip Morris
Capital Corporation, a Delaware corporation,

Plans and Specifications shall mean the technical specifications of the
Facility developed by Newmont, Bechtel Corporation and Lurgi Chemie Metallurgie
Industriecbau GMBH and provided to the Consulting Engineer.

Praxair Agreement shall mean the oxygen supply agreement between the
Newmont, as purchaser, and Praxair, Inc., as seller.

Pricing Assumptions shall. mean the pricing assumptions set forth in
Schedule 1 to the Leasc; provided, however, that from and after any adjustment pursu-
ant to Section 3(e) or 3(f) of the Lease such term shall mean the pricing assumptions
set forth in Schedule 1 to the Lease, as modified in connection with any such
adjustment.

Prime Rate shall mean the "prime rate” or "base rate” of Citibank, N.A.
as announced from time to time.

Prospectus shall mean and include any preliminary prospectus and the
Final Prospectus.
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Prudent Mining Industry Praciice shall mean, at a particular time, those
practices, methods and acts as are in accordance with standards of prudence applicable
to the gold mining industry in the western region of the United States of America which
would have been expected to accomplish the desired result at the reasonable cost con-
sistent with reliability and safety.  Prudenr Mining Industry Practice shall not include
any practice, method or act that discriminates against the Facility or the Undivided
Interest in relation to those practices, methods or acts employed by the Lessee with
respect to mining facilities other than the Facility.

Purchase Documents shall mean the Bill of Sale, and such other
documents as Owner Participant’s Counsel and Owner Trustee's Counsel shall deem
desirable to convey good and marketable title to the Undivided Interest to the Lessor,

Purchase Price shall have the meaning set forth in Section 4 of the
Participation Agreement.

Reasonable Basis shall mean a basis in law and fact that is reasonable
within the meaning of Formal Opinion 85-352 of the American Bar Association.

Refunding ot Refunding of .the Notes shall mean the refunding or
reissuing of Notes pursuant to Section 14 of the Participation Agreement and Section
2.02B of the Indenture.

Refunding Agreement shall have the meaning specified in Section 14(a)(i)
of the Participation Agreement.

Refunding Closing shall have the nieaning specified in Section 14(a)(i)
of the Participation Agreement.

Refunding Date shall have the meaning specified in Section 14(a)(i) of
the Participation Agreement.

Refunding Notice shall mean the refunding notice given by the Lessee
pursuant to Section 14 of the Participation Agreement.

Refunding Sccurities shall have the meaning specified in Section 14(a)(i)
of the Participation Agreement.

Registration Starement shall mean the registration statement, including
the Prospectus, filed with the SEC under the Securities Act in connection with the
offer, issue and sale of the Pass Through Certificates.
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Regulations shall mean the income tax regulations promulgated under the
Code. ‘

Renewal Tenn shall mean each period during which the Undivided
Interest may be lcased as permitted by Section 13 of the Lease, or such shorter period
as may result from carlicr termination as provided in the Lease.

Rent shall mean Basic Rent and Supplemental Rent, collectively.

Rent Payment Dates shall mean and include each January § and July §
of each year, commencing July 5, 1995, throughout the Basic Term and September 30,
2015, and each March 28 and September 30 of each year throughout each elected
Renewal Term.

Replacement Component shall have the meaning set forth in Section 8(c)
of the Lease.

Required Modification shall mean any Modification required to be made
by the Lessee by Applicable Law or Government-Rule.

Responsible Officer shall mean, with respect to the subject matter of any
covenant, agreement or obligation of any party contained in any Transaction Document,
the President, any Vice President, “Assistant. Vice President, Treasurer, Assistant
Treasurer or other officer who in the normal performance of his operational responsi-
bility would have knowledge of such matter and the requirements with respect thereto.

Scheduled Liens shall mean the Liens set forth on Schedule 3 of the
Participation Agrecment.

SEC shall mean the Securities and Exchange Commission of the United
States of America.

Securities Act shall mean the Securities Act of 1933, as amended.

Securities Act Rule shall mean any Rule promulgated by the SEC under
the Securities Act.

Securities Exchange Acr shall mean the Securities Exchange Act of 1934,
as amended.
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Severable, when used with respect to any Modification, shall mean any
Modification which can be readily removed from the Facility without materially
damaging the Facility or materially diminishing or impairing the value, utility, useful
life or condition which the Facility would have had if the applicable Modification had
not been made.

Shawmut shall mean Shawmut Bank Connecticut, National Association,
a national banking association, in its individual capacity.

Site Interest shall mean the land on which the Facility is located, leased
by the Ground Lessor to the Ground Lessee pursuant to the Ground Lease and
Easement, and as such land is described in such Ground Lease and Easement.

Stipulated Loss Value, as of any Rent Payment Date, shall mean (i)
during the Interim Term and the Basic Term; an amount equal to the product obtained
by multiplying Facility Cost by the percentage in Schedule 3 of Stipulated Loss Values
attached to the Lease (which Stipulated Loss Values as originally attached to the Lease
are based upon the Pricing Assumptions-and are subject to adjustment pursuant to
Section 3(e) and Section 3(f) of the Lease) and set forth opposite such Rent Payment
Date and (ii) during any Renewal Term, the amount determined by amortizing ratably
the Fair Market Value of the Undivided Interest as of the day following the last day of
the Basic Term or the last preceding Renewal Term, as the case may be, in semi-annual
steps over the remaining term of the Ground Lease and Easement, which amortized
amounts shall be set forth in a revised Schedule of Stipulated Loss Values and attached
to the Lease pursuant to a Lease Supplement prior to the last day of the Basic Term or
the last preceding Renewal Term, as the case may be; provided, however, that, after
giving effect to the payment of Basic Rent on such Rent Payment Date and the
application thereof to the payment of the regular installment of principal of, and all
accrued and unpaid interest on, the Notes then due, Stipulated Loss Value as of any
date shall be, under any circumstances and in.any event, an amount at least sufficient
to puy in full the aggregate unpaid principal amount of all Notes then Outstanding under
the Indenture.

Supplemental Financing shall have the meaning set forth in Section 8(g)
of the Lease.

Supplemental  Financing Notes shall mean those Notes issued in
conjunction with a Supplemental Financing.

Supplemental Renr shall have the meaning set forth in Section 3(b) of the
Lease.
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Support Agreement shall mean the Support Agreement, dated the Closing
Date and substantially in the form of Exhibit G to the Participation Agreement.

Survey shall have the meaning set forth in Section 11(a)(xii) of the
Participation Agreement.

Tangible Ner Worth shall mean with respect to a Person the excess of
tangible asscts over liabilities of such Person as shown on its balance sheet as of the
end of its most recent fiscal period for which a balance she=t is available or as of such
other date as the context may require and determined on the basis of GAAP.

Tax shall mean any and all present or future fees (including, without
limitation, documentation, recording, license and registration fees), taxes (including,
without limitation, income, gross or net income, gross.receipts, sales, use, rental,
occupancy, ad valorem, value added, franchise, business, transfer, capital, property
(personal and real, tangible and intangible), intangibles, cxcise and stamp taxes), levies,
imposts, duties, charges, assessments or withholdings of any nature whatsoever, general
or special, ordinary or extraordinary, together with any and all penalties, fines,
additions to tax and interest thereon,

Tax Counsel shall have the meaning set forth in the Tax Indemnity
Agreement.

Tax Indemniry Agreement shall mean the Tax Indemnity Agreement dated
the Closing Date.

Tax Law Change shall mean any change in the Code that is enacted or
proposed by the Executive Branch, the House Ways and Means Comimittee, the Senate
Finance Committee or the Chainmnan of either the House Ways and Means Committee
or the Senate Finance Commiittee or-any change in the Income Tax Regulations which
is promulgated cr proposed and effective, on or before the Closing Date, which change
affects the Pricing Assumptions.

Tax Loss shall have the meaning set forth in the Tax Indemnity

Agreement.

Tax Represcntarions shall mean those tax representations made by the
Lessee in the Tax Indemnity Agreement.
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Termination Date shall mean the date on which the Lessee terminates the
Lease, provided such date follows the ecighth anniversary of the Basic Lease
Commencement Date and corresponds to a date on which a Basic Rent Payment is due.

Termination Value shall' mean that value set forth opposite the
Termination Date in Schedule 5 to the Lease.

Title Company shall have the meaning set forth in Section 11(a)(xi) of
the Participation Agrecment,

Title Policies shall have the meaning set forth in Section 11(a)(xi) of the
Participation Agreement.

Transaction Documents shall mean the Participation Agreement, the
Lease, the Tax Indemnity Agreement, the Trust Agreement, the Indenture, the Deed
of Trust, the Notes, the Pass Through Trust Agreement, the Pass Through Certificates,
the Underwriting Agreement, the Ground Lease and Easement, the Support Agreement,
the Assignment of Contracts, and the Purchase Documents.

Transaction Expenses.shall mean and include the sum of:

(i) the reasonable fees of Pass Through Trustee’s Counsel, Owner
Trustee’s Counsel, Indenture Trustee’'s Counsel, Lessee’s Counscl, Lessee's
Nevada Counsel, Underwriter’s Counsel, Owner Participant’s Counsel and
Owner Participant’s Nevada Counsel for their respective services rendered in
connection with the execution and delivery of the Transaction Documents and
all expenses and disbursements. incurred by each such Person through the
Closing Date in conncciion with such transactions;

(ii) the reasonable initial fees of the Owner Trustee and the Indenture
Trustee, and out-of-pocket expenses of each such Person through the Closing
Date in coanection with the transactions;

(i) an amount equal to the product of (A) the aggregate of all costs
of issue of the Pass Through Certificates, including the costs of preparing the
Transaction ‘Documents, filing fecs relating to the Registration Statement, the
reasonable initial fees of the Pass Through Trustee and its out-of-pocket
expenses through the Closing Date, rating agency fees, and the discounts and
commissions of the Underwriters, multiplied by (B) the Lessor’s Share;
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(iv) all stenographic, printing and reproduction costs and expenses
incurred in connection with the execition and delivery of the Participation
Agreement and the other Transaction Documents and all other agreements,
documents or instruments prepared in connection therewith;

(v) the fees and expenses of Enterprise Appraisal Co. for its services
in preparing its letter of appraisal and enginecring report in connection with the
Participation Agreement;

(vi) the out-of-pocket expenses of the Owner Participant through the
Closing Date in connection with the transaction contemplated by the Transaction
Documents;

(vii)} the fees and expenses of JBR Environmental Consultants; Inc. for
its services in advising the Owner Participant and preparing-the environmental
report contemplated by Section 11(a)(xxxiv) of the Participation Agreement; and

(viii) the fees and expenses of the Consulting Engineer for its services
in advising thc Owner Participant and delivering the completion letter
contemplated by Section 11(a)(xxxi) of the Participation Agreement.

Transfer shall mean the transfer; by bill of sale or otherwise, by the
Lessor to the Lessce of all the Lessor’s right, title and interest in and to the Undivided
Interest on an "as is, where is" basis, free and clear of all Lessor’s Liens but otherwise
without recourse, representation or warranty, express or implied, including an express
disclaimer of representations and warranties in a manner comparable to that set forth
in Section 6(b) of the Lease, together with the due assumption by the Lessee of, and
the due release of the Lessor from; all the Lessor's obligations and liabilities under the
Transaction Documents by instrument or instruments satisfactory in form and substance
to the Lessor, and Transferred shall be ~onstrued accordingly.

Transferce shall have the meaning set forth in Section 17 of the
Participation Agreement.

Trust shall mean the trust created by the Trust Agreement.
Trust Agreement shall mean the Trust Agreement No. 1, dated as of July
15, 1994, in the form of Exhibit A to the Participation Agreement, as such Agreement

shall be amended from time to time-in accordance with the terms thereof and of the
Transaction Documents.
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Trust Estare shall have the meaning set forth in Section 2(b) of the Trust
Agreement.

Trustee's Expenses shall mean any and all liabuitics, obligations, costs,
compensation, fecs, expenses and disbursements (including, without limitation, legal
fecs and expenses) of any kind and nature whaisoever (other than such amounts as are
included in Transaction Costs) which may be imposed on, incurred by or asserted
against the Indenture Trustce or any of its agents, servants or personal representatives,
in any way relating to. or arising out of the Indenture, the Indenture Estate, the
Participation Agreement or the Lease, or any document contemplated thereby, or the
performance or enforcement of any of the terms thereof, or in any way relating to or
arising out of the administration of such Indenture Estate or the action or inaction of
the Indenture Trustee under the Indenture; provided, however, that.such amounts shall
not include any Taxes or any amount expressly excluded from the Lessee’s indemnity
obligations pursuant to Section 13(b)(ii) of the Participation Agreement.

UCC or Uniform Conumnercial Code shall mean the Uniform Commercial
Code as in effect in the States of Nevada and Colorado, respectively.

Underwriters shall mean Salomon Brothers Inc, Chemical Securities
Inc., CS First Boston Corporation and Lazard Freres & Co.

Underwriters’ Counsel shall-mean Davis Polk & Wardwell, 450
Lexington Avenue, New York, NY 10017.

Undenvriting Agreemenr shall mean the agreement between Newmont
and the Underwriters relating to the offering and sale of the Pass Through Certificates.

Undivided Interest shall mean a 75% undivided interest in the Facility.
U.S. Financial Obligarions shall mzan an instrument or instruments
evidencing indebtedness for borrowed money of Newmont denominated in U.S. dollars

in an amount in excess of $40 million.

U.S. Properries shall mean the real property and tangible assets of
Newmont physically located in the United States.

User shall have the meaning set forth in Section 2 of the Support
Agreement.
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Weighted Average Life to Maturiry shall have the meaning set forth in
Scction 1.01 of the Indenture.
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EXHIBIT A
to
THE TRUST INDENTURE

TRUST INDENTURE SUPPLEMENT
Dated as of [ ],
Between

SHAWMUT BANK CONNECTICUT, NATIONAL ASSOCIATION,
as
Owner Trustee under
Trust Agreement No. 1, dated as of
July 15, 1994,
with Philip Morris Capital Corporation

and

THE FIRST NATIONAL BANK OF CHICAGO,
as Indenture Trustee

NEWMONT GOLD ORE TREATMENT FACILITY
Trust No. 1
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THIS INDENTURE SUPPLEMENT, dated [ YUndenture Supplemeny),
to the Trust Indenture and Sccurity Agreement, dated as of July 18, 1994 (the Original
Indenturey,  between  SHAWMUT  BANK CONNECTICUT, NATIONAL
ASSOCIATION, as Owner Trustee under Trust Agreement No. 1, dated as of July 15,
1994, with Philip Morris Capital Corporation (the Owner Trustee) and THE FIRST
NATIONAL BANK OF CHICAGO, as Indenture Trustee (the Indenture Trustee),

WITNESSETH:

WHEREAS, all capitalized terms used herein and ot otherwise defined
herein shall have the respective meanings set forth or referred to in Article 1-of the
Original Indenture;

WHEREAS, the Owner Trustee and the Indenture Trustee have
heretofore executed and delivered the Original Indenture to provide for the issuance
from time to time of Supplemental Financing Notes in connection with any
Supplemental Financing of any Modification and subjecting such Modification to the
Lien of the Original Indenture;

WHEREAS, (i) the Lessee has delivered a request for the execution and
delivery of an Indenture Supplement providing- for the creation of Supplemental
Financing Notes and (ii) Section 2.15 of the Original Indenture provides, among other
things, that the Owner Trustee and the Indenture Trustee shall enter into this Indenture
Supplement for the purpose of establishing the designation, form, terms and provisions
of said Supplemental Financing Notes;

WHEREAS, all action on the part of the Owner Trustee necessary to
authorize the issuance of said Supplemental Financing Notes under the Original
Indenture and this Indenture Supplement (the Original Indenture, as supplemented by

this Indenture Supplement, being hereinafler called the Indenture) has been duly taken;
and :

WHEREAS, all acts and things necessary to make said Supplemental
Financing Notes, when executed by the Owner Trustee and authenticated and delivered
by the Indenture Trustee as provided in the Indenture, the legal, valid and binding
obligations of the Owner Trustee, and to constitute these presents a valid and binding
supplemental indenture according 1o its terms, have been done and performed, and the
execution of this Indenture Supplement and the creation and issuance under the
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Indenture of said Supplemental Financing Notes have in all respects been duly
authorized, and the Owner Trustee, in exercise of the legal right and power vested in
it, executes this Indenture Supplement and proposes to create, execute, issue and deliver
said Supplemental Financing Notes.

NOW, THEREFORE, in order to establish the designation, form, terms
and provisions of and to authorize the authentication and delivery of said Supplemental
Financing Notes, and in consideration of the acceptance of said Supplemental Financing
Notes by the Holders thereof and of other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

ARTICLE ONE
THE Supplemental Financing Notes

SECTION 1.01 Terms of the Supplemental Financing Notes. (a) There
are hereby created a separate series of Supplemental Financing Notes, designated: (i)
"Nonrecourse Secured Promissory Notes” in. the aggregate principal amount of

(the Supplemental Financing Notes). The Supplemental Financing Notes
may forthwith be executed and issued by the Owner Trustee and delivered to the
Indenture Trustee for authentication and delivery by the Indenture Trustec in accordance
with the provisions of Section 2.15 of the Original Indenture.

(b) The Supplemental Financing Notes issued hereunder shall be
substantially in the form of Schedule 1 hereto, and shall have and be subject to such
other terms as are provided in the Indenture. The Supplemental Financing Notes shall
bear interest on the principal amount thereof from time to time outstanding from the
date thereof until such principal-amount is paid in full at the rate of interest set forth
in the form of Supplemental Financing Note of such series attached hereto. The
principal amount of each Supplemental Financing Note of a series shall be payable in
instaliments as set forth in the schedule of principal amortization attached as Annex A
to the form of Supplemental Financing Note attached hereto. Interest on and
installments of principal of the Supplemental Financing Notes shall be due and payable
on the dates specified therein.
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ARTICLE TWO
MISCELLANEQUS

SECTION 2.01. Execution as Indenture Supplemens. This Indenture
Supplement is executed and shall be construed as an indenture supplement to the
Original Indenture and, as provided in the Original Indenture, this Indenture
Supplement forms a part thereof.

SECTION 2.02. Counterparts. This Indenture Supplement may be
executed in any number of counterparts, each of which when so executed shall be

deemed to be an original; but al} such counterparts shall together constitute but one and
the same instrument.

SECTION 2.03. Governing Law. This Indenture Supplement shall be
governed by, and construed in accordance with, the laws of the State of New York

applicable to Agreements made and to be performed entirely within the state of New
York.
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IN WITNESS WHEREOF, the parties hereto have caused this Indenture
Supplement to be duly executed as of the day and year below provided.

SHAWMUT BANK CONNECTICUT,
NATIONAL ASSOCIATION,
not in its individual capacity except as
specified herein, but solely as Owner
Trustee under a Trust Agreement No. 1
dated as of July 15, 1994 with the Owner
Participant named therein

By

Title:

Date: | ]

THE FIRST NATIONAL BANK OF CHICAGO
not in its individual capacity, except as
specified herein, but solely as Indenture
Trustee hereunder

THE FIRST NATIONAL BANK OF CHICAGO

By

Title:
Date: | ]
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STATE OF NEW YQRK)

): ss.
COUNTY OF NEW YORK)

Personally appeared before me, the undersigned authority in and for the
said County and State, on this __ day of , , within my jurisdiction, the

within named ., who acknowledged that he is the of SHAWMUT

BANK CONNECTICUT, NATIONAL ASSOCIATION, a national banking association,
as Owner Trustee under the above and foregoing instrument, and that for and on behalf
of said corporation, and as its act and deed in said capacity as Owner Trustee and its
having been duly authorized 1o do s0, he executed the above and foregoing instrument

after first having been duly authorized by said corporation to do so.

My Commission Expires:
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STATE OF NEW YORK)
) ss.
COUNTY OF NEW YORK)

Personally appeared before me, the undersigned authority in and for the
said County and State, on this___day of s ., Within my jurisdiction, the
within named who acknowledged that he is the
of THE FIRST NATIONAL BANK OF CHICAGO, a national banking association, as
Indenture Trustee under the above and foregoing instrument, and that for and on behalf
of said corporation, and as its act and deed in said capacity as-Indenture Trustee and
its having been duly authorized to.do so, he executed the above and foregoing

instrument after first having been duly authorized by said corporation to do so.

My Commission Expires:

00007CG7.W51
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SCHEDULE 1|
to
INDENTURE SUPPLEMENT

FORM OF SUPPLEMENTAL FINANCING NOTE

Note shall be in form substantially similar to form of Note in Original

Indenture and shall reflect the pricing assumplions re.
Notes pursuant to Section 2.15 of the Original Inde

00007CG7.WS1

quired for Supplemental Financing
nture.
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SCHEDULE |
Page 2

Annex A
to
Secured Note

AMORTIZATION OF SUPPLEMENTAL FINANCING NOTE

Amounts stated as a Percentage of the Principal Sum

Payment Date Principal Due

00007CG7.W51
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All that certain lot, piece or parcel of land situate in the
County of Eureka, State of Nevada, described as follows:

PORTIONS OF THE NORTH HALF OF SECTION 1, TOWNSHIP 33 NORTH, RANGE
51 EAST; THE SOUTH HALF OF SECTION 36, TOWNSHIP 34 NORTH, RANGE
51 EAST; AND THE WEST HALF OF SECTION 31, TOWNSHIP 34 NORTH,
RANGE 52 EAST, MOUNT DIABLO MERIDIAN; SAID PORTIONS TO DEFINE THE
LIMITS OF AN EASEMENT KNOWN AS THE CONVEYOR PLOT AREA AND EACH OF
FOUR SITE INTEREST PARCELS KNOWN AS FOLLOWS: SITE INTEREST
PARCEL 1, AN APPROXIMATE 47.69 ACRE LEASE PARCEL; SITE INTEREST
PARCEL 2, AN APPROXIMATE 6.28 ACRE LEASE PARCEL; SITE INTEREST
PARCEL 3, AN APPROXIMATE 2203.84 SQUARE FOOT LEASE PARCEL; SITE
INTEREST PARCEL 4, AN APPROXIMATE 456.75 SQUARE FOOT LEASE
PARCEL, EACH MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BASIS OF BEARINGS

THE BASIS OF BEARINGS FOR EACH OF THE FOLLOWING DESCRIPTIONS IS
THE EAST SECTION LINE OF SECTION 36, TOWNSHIP 34 NORTH, RANGE 51
EAST, DEPICTED AS NORTH 00°05’ 41" WEST ON EXHIBIT "A" ATTACHED
TO THAT CERTAIN SHORT FORM LEASE BETWEEN NEWMONT GOLD COMPANY, AS
LESSOR, AND PRAXAIR, INC., AS LESSEE, DATED THE 23RD DAY OF
NOVEMBER, 1992, RECORDED IN BOOK 244 AT PAGE 072 IN THE OFFICE OF
THE RECORDER OF EUREKA COUNTY, NEVADA.

SITE INTEREST PARCEL 1

COMMENCING AT THE SOUTHEAST SECTION CORNER OF SECTION 36,
TOWNSHIP 34 NORTH, RANGE 51 EAST, MOUNT DIABLO MERIDIAN, A FOUND
GENERAL LAND OFFICE MONUMENT, ALSO COMMON TO SECTION 31, TOWNSHIP
34 NORTH, RANGE 52 EAST, AND SECTION 1, TOWNSHIP 33 NORTH, RANGE
51 EAST, AND SECTION 6, TOWNSHIP 33 NORTH, RANGE 52 EAST;

THENCE NORTH 00°05” 41" WEST, COINCIDENT WITH THE EAST LINE OF
THE AFOREMENTIONED SECTION 36, 731.30 FEET, TO THE POINT OF
BEGINNING;

THENCE DEPARTING SAID SECTION LINE, SOUTH 62°51’ 52" WEST, 74.18
FEET;

THENCE SOUTH 06°43‘ 15" EAST, 172.08 FEET;
THENCE SOUTH 44°36’ 42" WEST, 294.74 FEET;

THENCE SOUTH 69°37’ 35" WEST, 1000.00 FEET;
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THENCE

THENCE

THENCE

THENCE
THENCE
THENCE
THENCE
THENCE

THENCE

NORTH
NORTH
SOUTH
SOUTH
NORTH
SQUTH
SOUTH
SOUTH

NORTH

87°26'
33*52/
81°41/
57°11/
39°50/
50°41/
41°31°
51°49/

40°35”

2"
320
37"
os"
14"
48"
oo
og"

04"

WITH THE "CONVEYOR PLOT

WEST,
WEST,
WEST,
WEST,
WEST,
WEST,
EAST,
WEST,

WEST,

192.16
203.42
171.61

103.37

FEET;
FEET;
FEET;

FEET;

74.74 FEET;

95.22 FEET;

38.92 FEET;

55.80 FEET;

Pg. 2

169.95 FEET, TO A POINT COINCIDENT
AREA EASEMENT" PERIMETER LINE, AS

DESCRIBED WITHIN THIS LEGAL DESCRIPTION FOR DEFINITION OF A LEASE
UNDER THE HEADING OF "CONVEYOR PLOT AREA EASEMENT":

THENCE COINCIDENT WITH SAID "CONVEYOR PIOT_ AREA EASEMENT"
PERIMETER LINE THROUGH THE FOLLOWING THREE COURSES, CONTINUING
NORTH 40°35’ 04" WEST, 8.50 FEET, TO A POINT KNOWN AS POINT ‘A’;

THENCE DEPARTING POINT ‘A’, NORTH 48°03‘ 57" EAST, 20.00 FEET;

THENCE NORTH 39°24‘ 28" WEST, 7.88 FEET;

THENCE DEPARTING SAID COINCIDENT "CONVEYOR PLOT AREA EASEMENT"
PERIMETER LINE, CONTINUING NORTH 39°24’ 28" WEST, 198.71 FEET;

THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE

NORTH
SOUTH
NORTH
NORTH
NORTH
NORTH
NORTH
NORTH
NORTH
NORTH
NORTH
NORTH

49°557
40°03°
58°55/
34227
64°34/
69°41’
63°24/
57°06'
72°24°
67°59/
78°31°

62°17/

58" EAST, 219.88 FEET;

39
30"
52n
35"
40"
23"
34"
44"
3g”
52"

oo"

EAST, 224.41 FEET;

EAST,
WEST,
EAST,
EAST,
EAST,
EAST,
EAST,
EAST,
EAST,

EAST,

547.94
363.22
506.09
225.46
285.70
195.70
237.36
188.43
257.54

282.30

FEET;
FEET;
FEET:
FEET;
FEET;
FEET;
FEET;
FEET;
FEET:

FEET;
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THENCE

THENCE

_THENCE

THENCE
THENCE

THENCE
ON THE

NORTH
NORTH
NORTH
NORTH
NORTH

NORTH

65°307
56°22'
67'58'
66°46'
12°07/

34°30’

3o
52"
58"
21
24"

49"

EAST,
EAST,
EAST,
EAST,
WEST,

EAST,

239.04
938,04
372.63
290.51
153.64

301.06

Pg. 3
FEET; _ .
FEET;

FEET;

FEET;
FEET;

FEET, TO A POINT ON A CURVE

SOUTHWESTERLY RIGHT-OF-WAY LINE OF STATE ROUTE 766, AS
RECORDED IN BOOK 76, PAGES 144-148 OF DEEDS, IN THE OFFICE OF THE
RECORDER OF EUREKA COUNTY, NEVADA;

THENCE ALONG SAID CURVE, WHICH IS NON-TANGENT AND CONCAVE TO THE
SOUTHWEST, DEPARTING A TANGENT WHICH BEARS SOUTH 59°18’ 00" EAST,
COINCIDENT WITH THE AFOREMENTIONED SOUTHWESTERLY RIGHT-OF-WAY
LINE OF STATE ROUTE 766, SAID CURVE HAVING A RADIUS OF 9900.00
FEET, PASSING THROUGH A CENTRAL ANGLE OF 2°09’ 27", AN ARC

DISTANCE OF 372.79 FEET;

THENCE
40°20’

THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE

DEPARTING SAID SOUTHWESTERLY RIGHT-OF-WAY LINE, SOUTH

12" WEST, 98.74 FEET;

NORTH
SOUTH
SOUTH
SOUTH
SOUTH
SOUTH
SOUTH
SOUTH
SOUTH
SOUTH
SOUTH
SOUTH
SOUTH
NORTH

SOUTH

89°327 34" WEST,

12°07*
66°467
67°587
56°22°
65°30/
62°17
78°31/
€7°597
72°24°
57°06'
63°24°
34°227
73°03"

23°58/

24"
21"
5%
52"
3ao"
oo"
52"
38"
44"
34"
23"
52"
21"

36"

EAST,
WEST,
WEST,
WEST,
WEST,
WEST,
WEST,
WEST,
WEST,
WEST,
WEST,
EAST,
EAST,

EAST,

383.38
154.01
319.68
369.44

937.28

240.85

286.32
259.31
186.55
234.01
192.93

145.17

3.18 FEET:

638.50

333.36

FEET;
FEET;
FEET;
FEET;
FEET;
FEET;

FEET:;
FEET;
FEET:
FEET;
FEET;
FEET;

FEET;

FEET;
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Pg. 4
THENCE NORTH 62°51’ 52" EAST, 1053.72 FEET;
THENCE SOUTH 27°08' 08" EAST, 292.71 FEET;

THENCE SOUTH 62°51’ 52" WEST, 1217.41 FEET, TO THE POINT OF
'BEGINNING. .

LESS AND EXCEPTING THOSE LANDS SUBJECT TO THAT CERTAIN LEASE
AGREEMENT DESCRIBED WITHIN THAT CERTAIN SHORT FORM LEASE BETWEEN
NEWMONT GOLD COMPANY, AS LESSOR, AND PRAXAIR, INC., AS LESSEE,
DATED THE 23RD DAY OF NOVEMBER, 1992 ENCOMPASSING THAT STRUCTURE
KNOWN AS THE OXYGEN PLANT, RECORDED IN BOOK 244, AT PAGE 072, IN
THE OFFICE OF THE RECORDER OF EUREKA COUNTY, NEVADA, TOGETHER
WITH A 10 FOOT WIDE STRIP COINCIDENT WITH THE NORTHEASTERLY
PERIMETER OF THE SAID OXYGEN PLANT, BOTH MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

COMMENCING AT THE AFOREMENTIONED SOUTHEAST SECTION CORNER, OF
SECTION 36;

THENCE NORTH 16°0l1’ 05" WEST, 1077.63 FEET, TO THE POINT OF
BEGINNING;

THENCE COINCIDENT WITH THE AFOREMENTIONED OXYGEN PLANT LEASE LINE
THROUGH THE FOLLOWING THREE COURSES, SOUTH 50°00’/ 00" WEST 248.70
FEET;

THENCE NORTH 24°48’ 00" WEST, 296.03 FEET;

THENCE NORTH 65°12’ 00" EAST, 240.00 FEET;

THENCE DEPARTING SAID OXYGEN PLANT LEASE LINE, DEFINING THE
AFOREMENTIONED 10 FOOT WIDE STRIP, CONTINUING NORTH 65°12/ 00"
EAST, 10.00 FEET;

THENCE SOUTH 24°48’ 00" EAST, 228.11 FEET;

THENCE SOUTH 50°00/ 00" WEST, 10.36 FEET TO THE POINT OF
BEGINNING.

SITE INTEREST PARCEL 2
COMMENCING AT THE SOUTHEAST SECTION CORNER OF SECTION 36,

TOWNSHIP 34 NORTH, RANGE 51 EAST, MOUNT DIABLO MERIDIAN, A FOUND

GENERAL LAND OFFICE MONUMENT, ALSO COMMON TO SECTION 31,
TOWNSHIP 34 NORTH, RANGE 52 EAST, AND SECTION 1, TOWNSHIP 33
NORTH, RANGE 51 EAST, AND SECTION 6, TOWNSHIP 33 NORTH, RANGE 52
EAST;

THENCE SOUTH 86°39’ 35" WEST, 2469.72 FEET TO POINT ’C’ AS
DESCRIBED IN THIS LEGAL DESCRIPTION FOR DEFINITION OF A LEASE
UNDER THE HEADING OF "CONVEYOR PLOT AREA EASEMENT", SAID POINT
BEING THE POINT OF BEGINNING;
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THENCE DEPARTING SAID POINT ‘C’, SOUTH 17°51’ 15" EAST, 163.93
FEET;

THENCE SOUTH 11°37’ 36" WEST, 69.90 FEET;

"THENCE SOUTH 45°15’ 32" WEST, 175.84 FEET;

THENCE NORTH 88°55’ 21" WEST, 81.84 FEET;
THENCE NORTH 55°20’ 37" WEST, 171.49 FEET;
THENCE SOUTH 26°41’ 22" WEST, 248.89 FEET;
THENCE SOUTH 41°41’ 56" WEST, 244.91 FEET;
THENCE NORTH 41°49’ 28" WEST, 370.66 FEET;
THENCE NORTH 49°09’ 31" EAST, 470.21 FEET:
THENCE SOUTH 51°48’ 53" EAST, 139.94 FEET;
THENCE NORTH 35°02’ 06" EAST, 172.49 FEET:
THENCE NORTH 63°15’ 27" EAST, 225.71 FEET;
THENCE SOUTH 40°19’ 00" EAST, 88.70 FEET, TO A POINT ON THE

PERIMETER LINE OF THE AFOREMENTIONED "CONVEYOR PLOT AREA
EASEMENT" ;

THENCE SOUTH 28°40‘ 00" EAST, COINCIDENT WITH SAID PERIMETER
LINE, 20.43 FEET TO THE POINT OF BEGINNING.

SITE INTEREST PARCEL 3

COMMENCING ‘AT THE SOUTHEAST SECTION CORNER OF SECTION 36,
TOWNSHIP 34 NORTH, RANGE 51 EAST, MOUNT DIABLO MERIDIAN, A FOUND
GENERAL LAND OFFICE MONUMENT, ALSO COMMON TO SECTION 31,

TOWNSHIP 34 NORTH, RANGE 52 EAST, AND SECTION 1, TOWNSHIP 33
NORTH, RANGE 51 EAST, AND SECTION 6, TOWNSHIP 33 NORTH, RANGE 52
EAST;

THENCE NORTH 88°47’ 13" WEST, 2274.60 FEET TO POINT ‘D’ AS
DESCRIBED IN THIS LEGAL DESCRIPTION FOR DEFINITION OF A LEASE
UNDER THE HEADING OF "CONVEYOR PLOT AREA_EASEMENT®, SAID POINT
BEING THE POINT OF BEGINNING;

THENCE DEPARTING SAID POINT ‘D’, SOUTH 50°007 14" WEST,
COINCIDENT WITH THE PERIMETER LINE OF SAID "CO YOR PIOT ARE
EASEMENT", 49.92 FEET;

THENCE DEPARTING SAID PERIMETER LINE, NORTH 40°01’ 34" WEST,
44.15 FEET;

THENCE NORTH 50°00’ 14" EAST, 49.92 FEET;
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Pg. 6

THENCE SOUTH 40°01’ 34" EAST, 44.15 FEET TO THE POINT OF
BEGINNING.

ES c

‘COMMENCING AT THE SOUTHEAST SECTION CORNER OF SECTION 36,

TOWNSHIP 34 NORTH, RANGE 51 EAST, MOUNT DIABLO MERIDIAN, A FOUND
GENERAL LAND OFFICE MONUMENT, ALSO COMMON TO SECTION 31,

TOWNSHIP 34 NORTH, RANGE 52 EAST, AND SECTION 1, TOWNSHIP 33
NORTH, RANGE 51 EAST, AND SECTION 6, TOWNSHIP 33 NORTH, RANGE 52
EAST;

THENCE NORTH 89°42’ 17" WEST, 2212.97 FEET TO POINT ’B’ AS
DESCRIBED IN THIS LEGAL DESCRIPTION FOR DEFINITION OF A LEASE
UNDER THE HEADING OF “CONVEYOR PLOT AREA EASEMENT", SAID POINT
BEING THE POINT OF BEGINNING;

THENCE DEPARTING SAID POINT ‘B’, SOUTH 49°54’ 21" WEST, 31.50
FEET;

THENCE NORTH 40°05’ 39" WEST, 14.50 FEET;

THENCE NORTH 49°54’ 21" EAST, 31.50 FEET, TO A POINT ON THE
PERIMETER LINE OF THE AFOREMENTIONED "CONVEYOR PLOT AREA

EASEMENT";

THENCE SOUTH 40°05/ 39" EAST, COINCIDENT WITH SAID PERIMETER
LINE, 14.50 FEET TO THE POINT OF BEGINNING.

CONVEYOR PIOT AREA EASEMENT PARCEL 5

COMMENCING AT THE SOUTHEAST SECTION CORNER OF SECTION 36,
TOWNSHIP 34 NORTH, RANGE 51 EAST, MOUNT DIABLO MERIDIAN, A FOUND
GENERAL LAND OFFICE MONUMENT, ALSO COMMON TO SECTION 31,

TOWNSHIP 34 NORTH, RANGE 52 EAST, AND SECTION 1, TOWNSHIP 33
NORTH, RANGE 51 EAST, AND SECTION 6, TOWNSHIP 33 NORTH, RANGE 52
EAST;

THENCE NORTH 86°10’ 39" WEST, 2013.76 FEET TO POINT ‘A’, WHICH IS
COINCIDENT WITH THE SITE INTEREST PARCEL 1 PERIMETER AS DESCRIBED
IN THIS LEGAL DESCRIPTION FOR DEFINITION OF A LEASE UNDER THE
HEADING OF "SITE INTEREST PARCEL 1%, SAID POINT BEING THE POINT
OF BEGINNING;

THENCE DEPARTING POINT ‘A’, SOUTH 40°35’ 04" EAST, COINCIDENT
WITH THE AFOREMENTIONED SITE INTEREST PARCEL 1 PERIMETER LINE,
8.50 FEET;

THENCE DEPARTING SAID SITE INTEREST PARCEL 1 PERIMETER LINE,
SOUTH 59°05’ 56" WEST, 147.43 FEET, TO A POINT ON THE EXTERIOR OF
THE MILL 2 BUILDING LINE;

THENCE SOUTH 40°05‘ 39" EAST, COINCIDENT WITH THE EXTERIOR OF
SAID MILL 2 BUILDING LINE, 0.88 FEET;
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THENCE DEPARTING SAID EXTERIOR OF MILL 2 BUILDING LINE, ON A
COURSE WITHIN THE INTERIOR OF THE MILL 2 BUILDING, SOUTH 49°54/
21" WEST, 89.46 FEET TO A POINT ON THE EXTERIOR OF MILL 2
BUILDING LINE;

‘“THENCE COINCIDENT WITH THE EXTERIOR OF MILL 2 BUILDING LINE

THROUGH THE NEXT THREE COURSES, NORTH 40°05’ 39" WEST, 23.00
FEET, TO A POINT COINCIDENT WITH LEASE PARCEL 4 PERIMETER LINE,
KNOWN AS POINT ’‘B’;

THENCE DEPARTING POINT ’B’, COINCIDENT WITH SAID LEASE PARCEL 4,
CONTINUING NORTH 40°05’ 39" WEST, 14.50 FEET:

THENCE DEPARTING SAID LEASE PARCEL 4 PERIMETER LINE, CONTINUING
NORTH 40°05’ 39" WEST, 30.86 FEET;

THENCE DEPARTING THE AFOREMENTIONED EXTERIOR OF MILL 2 BUILDING
LINE, SOUTH 49°36’ 54" WEST, 293.26 FEET, TO A POINT COINCIDENT
WITH LEASE PARCEL 2 PERIMETER LINE, KNOWN AS POINT ‘C‘;

THENCE DEPARTING POINT ‘C’, NORTH 28°40’ 00" WEST, COINCIDENT
WITH LEASE PARCEL 2 PERIMETER LINE, 20.43 FEET;

THENCE DEPARTING SAID LEASE PARCEL 2 PERIMETER LINE, NORTH
49°36’ 54" EAST, 216.17 FEET;

THENCE NORTH 40°01’ 34" WEST, 2.59 FEET, TO A POINT COINCIDENT
WITH LEASE PARCEL 3 PERIMETER LINE;

THENCE NORTH 50°00’ 14" EAST, COINCIDENT WITH SAID LEASE PARCEL 3
PERIMETER LINE, 49.92 FEET, TO A POINT KNOWN AS POINT ‘D’;

THENCE DEPARTING SAID POINT ‘D’ AND LEASE PARCEL 3 PERIMETER
LINE, SOUTH 40°01’ 34" EAST, 2.21 FEET;

THENCE NORTH 49°33‘ 52" EAST, 23.12 FEET, TO A POINT ON THE
EXTERIOR OF SAID MILL 2 BUILDING LINE;

THENCE DEPARTING SAID EXTERIOR OF MILL 2 BUILDING LINE, BEGINNING
A SERIES OF SEVEN COURSES WITHIN THE INTERIOR OF THE MILL 2
BUILDING, CONTINUING NORTH 49°33’ 52" EAST, 27.26 FEET;

THENCE SOUTH 38°43’ 26" EAST, 22.37 FEET;

THENCE NORTH 51°16’ 34"™ EAST, 11.80 FEET;

THENCE SOUTH 38°43’ 26" EAST, 10.50 FEET;

THENCE NORTH 78°18’ 36" EAST, 37.73 FEET;

THENCE NORTH 49°54’ 21" EAST, 18.00 FEET;

THENCE SOUTH 40°05° 39" EAST, 13.91 FEET, TO A POINT ON THE
EXTERIOR OF SAID MILL 2 BUILDING LINE;
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Pg. 8

THENCE COINCIDENT WITH THE EXTERIOR OF SAID MILL 2 BUILDING LINE,
CONTINUING SOUTH 40°05’ 39" EAST, 2.45 FEET;

THENCE DEPARTING SAID EXTERIOR MILL 2 BUILDING LINE, NORTH
59°05’ 56" EAST, 167.69 FEET, TO A POINT ON THE AFOREMENTIONED

'SITE INTEREST PARCEL 1 PERIMETER LINE;

THENCE COINCIDENT WITH SITE INTEREST PARCEL 1 PERIMETER LINE, THE
FOLIOWING TWO COURSES, SOUTH 39°24‘ 28" EAST, 7.88 FEET;

THENCE SOUTH 48°03’ 57" WEST, 20.00 FEET TO THE POINT OF
BEGINNING.

EXCEPTING FROM LOTS 3 AND 4; PARCEL “"A"; WYNEXSW%; AND SEANEXSWY
OF SECTION 31, T. 34 N., R. 52 E., AN UNDIVIDED 14.25% INTEREST
TO COAL, OIL, GAS AND OTHER MINERALS OF EVERY KIND AND NATURE AS
CONVEYED TO DONALD W. UNRUH AND DARLENE I. UNRUH BY MESNE
DOCUMENTS OF RECORD.

FURTHER EXCEPTING FROM LOTS 3 AND 4; PARCEL "A"; WLNE4SW4 AND
SE4NE%SWX OF SECTION 31, T. 34 N., R, 52 E., AN UNDIVIDED 80.75%
INTEREST TO OIL, GAS AND OTHER HYDROCARBONS AS RESERVED BY JOHN
M. McKINLEY, ET AL IN DEED RECORDED JULY-2, 1982 IN BOOK 103,
PAGE 63, OFFICIAL RECORDS, EUREKA CGUNTY, NEVADA.

EXCEPTING FROM THE SE% OF SECTION 36, T. 34 N., R. 51 E., ALL THE
OIL, GAS AND GEOTHERMAL RESOURCE MINERAL DEPOSITS LYING IN AND
UNDER SAID LAND AS RESERVED BY THE UNITED STATES OF AMERICA, IN
PATENT RECORDED AUGUST 1, 1984, IN BOOK 124, PAGE 356, OFFICIAL
RECORDS, EUREKA COUNTY, NEVADA.

EXCEPTING FROM PORTIONS OF THE N% OF SECTION 1, T. 33 N., R. 51
E., ALL COAL, HYDROCARBON, GEOTHERMAL RESOURCES, PRECIOUS METALS
ORES, BASE METALS ORES, INDUSTRIAL-GRADE SILICATES AND
CARBONATES, FISSIONABLE MINERALS AND ALL OTHER MINERALS OF EVERY
KIND AND CHARACTER, METALLIC OR OTHERWISE, WHETHER OR NOT
PRESENTLY KNOWN TO SCIENCE OR INDUSTRY, NOW KNOWN TO EXIST OR
HEREAFTER DISCOVERED UPON, LYING IN AND UNDER SAID LAND RESERVED
BY SOUTHERN PACIFIC LAND COMPANY, A CALIFORNIA CORPORATION, BY
INSTRUMENT RECORDED JULY 21, 1987, IN BOOK 160, PAGE 382,
OFFICIAL RECORDS, EUREKA COUNTY, NEVADA.
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ADJACENT PREMISES

The land owned by Newmont and located in Eureka County, Nevada,
which is contiguous to the Site Interest and the Conveyor Plot is

‘further described as follows:

owns Nort Range 51 East, MD|
Section 1: Lot 1, Lot 2 and Lot 3

Township 34 North, Range 51 East, MDM
Section 36: NE% SE%, S% SEX

Township 33 North, Range 52 Fast, MDM
Section 6: Lot 23, Lot 24, Lot 25, Lot 27, Lot 28

Township 34 North, Range 52 FEast, MDM

Section 31: Parcel A, Lot 3, Lot 4, SE% NWX, W% NE% SW%,  SE% NE}
SW%, SE% SW%, NW% SEX
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