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RETURN RECORDED DOCUMENT TO:
Williams Communications, Inc.

1005 Terminal Way, Suite #125

Reno, NV 89502

RIGHT of WAY AGREEMENT

THIS AGREEMENT, made and entered into this ?,'J(*kday of SepT , 1999,
between NEVADA LAND AND RESOURCE COMPANY, LLC, a Delaware Limited
Liability Company whose address is 3264 Goni Road, Suite 153, Carson City, Nevada, 89706
(“NLRC”) and WILLIAMS COMMUNICATIONS INC., a Delaware Corporation, whose
address is P.O. Box 22064, Tulsa, OK 74121-2064, and its successors and assigns (“Company”);
NLRC and the Company collectively called the “Parties.”

Recitals

A. WHEREAS, NLRC owns property in Eureka County, State of Nevada (“Property”
and or “Right of Way”) more particularly described as: Section 31, Township 33
North, Range 52 East; Sections 1, 11, 17-and 15 Township 32 North, Range 51 East;,
MDBM as described in Book 288, Page 98, Document No. 159627, dated October 4,
1995; of Eureka County, Nevada Official Records; APN 4-290-20, 4-360-06, 4-360-
10, 4-360-12 and 4-360-14.

B. WHEREAS, the Company wishes to survey, construct and maintain underground
fiber optic communications system(s) together. with necessary appurtenances
connected therewith (“Facilities”) solely within the confines of the Right of Way
boundaries of Interstate 80 as it currently crosses the Property;

NOW, THEREFORE, in consideration of their mutual promises, NLRC and the
Company agree to the terms, obligations, covenants and conditions of this Agreement as follows:

The Agreement shall be subject to the following terms and conditions:

1. Agreement: NLRC grants to the Company, its successors and assigns a twenty (20)
foot wide non-exclusive right of way to construct, inspect and maintain the communications
system(s) over, under and upon NLRC’s property situate solely within the confines of the Right
of Way boundaries of Interstate 80. The purpose of the Right of Way is for communications
fiber optic cables together with a temporary work space to provide work space along and
adjacent to the right-of-way as maybe reasonably necessary in connection with the construction,
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maintenance and operation of said fiber optic communications system(s) within the confines of
the Right of Way boundaries of Interstate 80.

2. Use and Term: The Company shall have and hold the rights hereby granted and
conveyed so long as it uses and maintains the right-of-way for the purpose stated herein, and the
rights granted herein shall terminate upon the Company’s discontinuance of such use or
maintenance for a period of three (3) years.

3. Right of Way Consideration: Ten dollars ($10.00) and other valuable consideration.

4. Surrender: Subject to Paragraph 2, if the Company is discontinued, the Company’s
(and successor and assigns) interest in the right-of-way automatically reverts to NLRC (and
successor and assigns) and said interest shall merge with the fee ownership of NLRC (and
successors and assigns). In the case of such discontinued use, the Company (and successor and
assigns) hereby agrees, if so requested to execute an instrument in recordable form evidencing
such discontinued use and reverter to NLRC (and successor and assigns).

5. Access: The Company, its successors and assigns shall have the right to reasonable
ingress and egress over the Property for the purpose of constructing, repairing, renewing,
altering, changing, patrolling and operating the fiber optic communications system(s).

6. Maintenance and Repair: Company acknowledges and agrees that any maintenance
or repair of its facilities within said easement shall take place in such a manner so as not to
unreasonably disrupt the then ongoing surface use of the real property. All work with regard to
improvements within the Right of Way shall take place only after reasonable notification to
NLRC and upon the reasonable approval by NLRC regarding the scheduling and manner of such
work. The Company is not required to provide advance notice to NLRC of emergency repairs if
it would be unreasonable to provide such notice before making the emergency repairs. The
Company shall be responsible for returning any disturbed portion of the surface of the real
property or improvements located-thereon totheir prior improved condition following the
maintenance or repair of Company’s facilities within said Right of Way.

7. Insurance and Indemnity.

ompany’s Liability Insurance: The Company shall, at the Company’s sole
cost, keep in force during the construction phase of the Facilities, a term policy of commercial
general liability insurance covering property damage and liability for personal injury occurring
on or about the Property, with limits in the amount of at least Two Million Dollars ($2,000,000)
general aggregate, One Million Dollars ($1,000,000) per occurrence for injuries to or death of
person, property damage, and with a contractual liability endorsement ensuring the Company’s
performance of the Company’s indemnity obligations of this Agreement.

7.2 Workers’ Compensation: The Company shall maintain Workers’ Compensation
Insurance in the amount required by law, which insurance shall contain a waiver of subrogation
against NLRC. In the event that such waiver of subrogation is not provided, the Company
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hereby agrees to waive any workers compensation subrogation claims, liens or demands, which
could be asserted against NLRC by the Company, its employees, or its’ insurance carrier and
further agrees to indemnify NLRC and its employees except in the case of NLRC’s negligence,
for any and all worker compensation subrogation claims, liens or demands, asserted by the
Company, its employees or Company’s insurance carrier. Company shall be allowed to self-
insure.

7.3 Forms and Certificates: The policy of insurance required to be carried by the
Company shall be with a Company approved by NLRC and shall have a Best’s Insurance Rating
of at least A-1X. Such policy shall name NLRC as additional insured and contain a cross-
liability and severability endorsement. The Company’s insurance policy shall also be primary
insurance, without right of contribution from any policy carried by NLRC. A certificate of
insurance shall be provided to NLRC before any entry by the company or its agents or employees
on the Property and shall provide that such policy is not subject to cancellation, expiration or
change, except upon thirty (30) days prior written notice to NLRC. Company shall be allowed to
self-insure.

7.4 Waiver of Subrogation: The Company and NLRC each hereby waives any and all
rights of recovery against the other, and against the partners, members, officers, employees,
agents and representatives of the other, for loss of or damage to the Property or injury to person
to the extent such damage or injury is covered by proceeds received under any insurance policy
carried by NLRC or the Company in force at the time of such loss or damage.

7.5 Waiver and Indemnification: NLRC shall not be liable to the Company and the
Company hereby waives all claims against NLRC for any injury to or death of any person or
damage to or destruction of any personal property or equipment or theft of property occurring on
or about the Property or to the Company’s business conducted on the Property, unless NLRC is
negligent or engages in willful misconduct. The Company shall defend indemnify and hold
harmless its members, officers, directors, agents and employecs from and against any and all
claims, judgments, damage, demands, losses, expenses, costs or liability arising in connection
with injury to person or property from any activity, work, or things done, permitted or suffered
by the Company or the Company’s agents, partners, servants, employees, invitees or contractors
on or about the Property, or from any breach or default by the Company in the performance of
any obligation on the part of the Company to be performed under the terms of this Agreement
(all of the foregoing collectively referred to hereinafter as General Indemnity Claims), excluding,
however, the negligence of NLRC of which negligence NLRC has actual knowledge and
reasonable time to correct. The Company agrees to defend all general Indemnity claims on
behalf of NLRC with counsel reasonably acceptable to NLRC (which acceptance shall not be
unreasonably withheld or delayed). The obligations of the Company contained in this Paragraph
shall survive the expiration of the term or sooner termination of this Agreement.

8. Removal of Obstructions: The company, its successors and assigns shall have the

right to remove or clear any combustible materials, trees, brush, debris, or any other obstruction
from the Property, which in the judgment of the Company may interfere with or endanger the
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construction, operation, repair and maintenance of the Facilities. Any subsequent grants of
rights-of-way shall not unreasonably interfere with the rights herein.

9. Compliance with Laws: The Company, its successors and assigns shall comply with
all laws, statutes, ordinances, rules and regulations, including applicable judicial or agency orders
that may apply, including but not limited to, environmental constraints.

10. Liens and Notices of Non-Responsibility: The Company agrees to keep the
Property at all times free and clear of all liens, charges and encumbrances of any and every
nature and description done, made or caused by the Company, and to pay all indebtedness and
liabilities incurred by or for the company which may or might become a lien, charge or
encumbrance; except that the company need not discharge or release any such lien, charge or
encumbrance so long as the Company disputes or contests the lien, charge or encumbrance and
posts a bond sufficient to discharge lien acceptable to NLRC. Subject to the Company’s right to
post a bond in accordance with the foregoing, if the Company does not within (90) days
following the imposition of any such lien, charge or encumbrance, cause the same to be released
of record, NLRC shall have, in addition to NLRC’s contractual and legal remedies, the right, but
not the obligation, to cause the lien to be released by such manner as NLRC deems proper,
including payment of the claim giving rise to such lien, charge or encumbrance. All sums paid
by NLRC for and all expenses incurred by it in connection with such purpose shall be payable by
the Company to NLRC on demand with interest at 12% per annum (or the maximum allowable
by law) starting from the date due until paid in full.

11. Environmental Protection: The company shall take all reasonable precautions to
prevent the improper disposal of hazardous wastes and the pollution of air and water by the
Company’s operations. Any facilities for employees established on the property shall be
operated in a sanitary manner, and refuse and waste resulting from the Company’s use, servicing,
repair, or abandonment of equipment shall be removed from the Property. It shall be the
Company’s sole responsibility to comply with all applicable environmental laws or regulations,
subject to the Company’s right to contest the same. If NLRC finds physical evidence that air,
land, water quality, or other environmental damage has occurred or 1s about to occur due to the
Company’s non-compliance with said environmental laws or regulations, NLRC shall have the
right, upon written notice to the Company to require the company or its contractors, agents or
assigns to cease, alter, or modify immediately that portion of operations on the Property which is
causing or is about to cause such air, land water quality, or other environmental damage; and to
direct the Company in writing to take immediate action to correct or climinate said damage or
threat thereof. The company shall then in consultation with NLRC, review the operation to
determine-if additional actions are necessary to correct or eliminate such damage or threat.
NLRC'’s rights under this provision shall not release the company of its obligations hereunder,
nor shall they constitute a waiver of NLRC’s rights as provided by this Agreement and /or by
law. NLRC shall be under no obligation to provide for any inspections as to environmental
practices of the company, or to take any responsibility whatsoever for the company’s actions, it
being agreed that compliance therefore is the sole responsibility of the Company. Liability for
any environmental or water quality damage that is caused by the company or its contractors,
agents or assigns, shall be borne by and at the sole expense of the Company. If the Company

4 BO0K3 29 PAGESE |




fails or refuses to correct or repair within a reasonable time any environmental damage caused by
the Company’s failure to comply with applicable laws or with any obligation or covenant of this
Agreement after being directed to do so, then NLRC shall have the right to contract with any
qualified party to correct said condition, and the Company shall pay to NLRC on demand for all
costs including attorney’s fees of said correction or repair. The Company’s obligations under
this Section shall survive the termination of this Agreement. Notwithstanding any other
provisions of this Agreement, the company shall indemnify and defend NLRC from any and all
losses, damages, expenses, claims, demands, and civil or criminal liabilities or penalties; clean-
up lawsuits and other proceedings; and all costs and expenses including damages, attorneys’ fees
and disbursements which accrue to or are incurred by NLRC, arising directly or indirectly from,
or out of, or which are in anyway connected with the Company’s acts or omissions which cause
environmental or water quality damage as defined by non-compliance with federal, state or local
regulations, orders, or laws; or which cause losses, damages, expenses, claims, demands, or civil
or criminal penalties or sanctions to be incurred. The Company agrees to store, transport and
dispose of all hazardous substances, and all hazardous wastes, as defined by any applicable state
or federal law, in accordance with all local, state and federal laws, including the “Resource
Conservation and Recovery Act” (“RCRA”) and the “Comprehensive Environmental Response,
Compensation and Liability Act” (“CERCLA”), as amended, regarding the same. The company
shall not dispose of any hazardous wastes upon the Property. Further, NLRC and the Company
acknowledge and agree that in the event mining wastes are regulated by CERCLA, or by any
other statute, the Company may dispose of such wastes on the Property provided the company
complies fully with such laws and shall be solely responsible for any contamination or other
environmental damage found on the Property resulting from the = company’s operations,
including the cost of clean-up. Hazardous substances and estimated quantities thereof shall be
disclosed in the Plan prior to their being brought onto the Property. At the end of each year, the
company shall notify NLRC of all hazardous substances and hazardous wastes and the quantities
brought to, stored upon, used on, or transported from the Property.

12. Taxes.

12.1. Real Property Taxes. NLRC shall pay any and all taxes assessed and due against
the property before execution of this Agreement. The Company shall pay promptly before
delinquency all taxes and assessments, general, special, ordinary and extraordinary, that may be
levied or assessed against improvements which the Company places on the Property during the
term of this Agreement; the Company agrees to pay any deferred agricultural taxes that become
due on the property that result directly and solely from the Company’s use of the Property, if
applicable.

12.2. Personal Property Taxes. Each party shall promptly when due pay all taxes
assessed against such party’s personal property, improvements or structures placed or used on the
Property, if applicable.

12.3. Delivery of Tax Notices. If NLRC receives tax bills or claims which are the
Company’s responsibility, NLRC shall promptly forward them to the Company for payment, if
applicable.
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13. Survival: The provisions of this Section are in addition to the other provision of this
Agreement and shall survive any termination or expiration of this Agreement, if applicable.

14. Existing Encumbrances: The Company is aware that there are existing third party
rights and/or encumbrances affecting the subject properties described. These encumbrances or
third party rights may include but are not limited to: communications, utilities, industrial, sand
and gravel, signage, easements, recreation, geothermal, agricultural, grazing oil and gas, mining
and minerals. The Company does not wish to review any of the existing instruments or
documentation relating to said encumbrances and/or third party rights and acknowledges the
existence of such instruments or documentation and agrees to the non-exclusive use of the
property subject to said encumbrances and third party rights.

15. Assignment: The Company shall not assign, convey, encumber, sublease, grant any
concession, or license or otherwise transfer (each a "Transfer") all or any part of its interest in this
Agreement or the Property, without, in each case, NLRC's prior written consent, which consent
shall not be unreasonably withheld, conditioned or delayed. If NLRC fails to respond within ten
(10) days of receipt of notice of such Transfer, it shall be deemed that NLRC has consented to
such Transfer.

16. Amendments: This Agreement may be amended upon mutual agreement in writing
of both parties.

17. Disputes: In the case of any dispute arising under this Agreement which cannot be
resolved by mutual agreement of both parties, the matter shall be set down for binding arbitration
in accordance with the provision. The parties shall appoint a single arbitrator appointed by the
American Arbitration Association. The arbitrator so. selected shall consider the evidence and
render an award in accordance with the provision and procedures of the commercial Arbitration
rules of the American Arbitration Association.

18. Run with the Land: The grant of Right of Way shall run with the land and shall be
binding upon and shall inure to the benefit of the parties, their heirs, successors and assigns.

NLRC represents that its representative signing below is duly authorized to execute this
instrument on behalf of NLRC. NLRC further represents that it is a Delaware Limited Liability
Company, organized under the laws of the State of Delaware and whose Taxpayer Identification
Number is 33-0678837.
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IN WITNESS WHEREOF, the Parties have executed this Agreement effective the day entered
above:

Grantor: Nevada Land & Resource Co., LLC, Grantee: Williams Communications, Inc.
a Delaware Limited Liability Company

By: M;{ Mb@« Al | By: ‘//%//W%

Dorot}{y Timian-Palmer T. F. Elbert

Its: Chief Qperating Officer Its: Attorney-in-fact
Tax ID# 33-0678837
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[Corporate]
Acknowledgement

STATE OF OKLAHOMA )
. SS.
COUNTY OF Tulsa )

{
The foregomg Agreement was acknowledged before me this ozfgig day of September,
1999;. by . T F. Elbert the ___Attorney-in-fact  for Williams Communications, Inc., a
Delaware co/rporatlon

,)L

oS 0. Qo

Notary Plfbli@s:gnature and Seal

Acknowledgment

STATE OF NEVADA )
S8,
COUNTY OF Carson City )

The foregoing Agreement was acknowledged before me this __Z‘;l;‘l'l’L day of _S€&¥T .
1999, by Dorothy Timian-Palmer the Chief Operating Officer of/for Nevada

Land & Resource Company, LLC, a Delaware Limited Liability Company.

&%&aﬂ‘u&z_—_—

Notary Signature and Seal

DEANNE RUNACRES

%) Notary Public - State of Nevada
Appointment Recordad in Carson City

No:99-51426-3 - Expires Fsb. 15, 2003
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